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®ne Nundred Tenth Congress
of the
Mnited Dtates of America

AT THE SECOND SESSION

Begnn and held ar the City of Washington on Thuesdey,
the third duy of Jonnary. teo thousoad and eighi

An Act

To provide mathovity for the Foderal Government to purchase and insore coertain
types of troubled assets lor the purposes of providing stability to and preventing
disruption in the cconomy and finaneinl system and protecling taxpayers, In
nmend the Internal Revenue Code of 18986 to provide incentives for energy produce.
tion and conservation, Lo gxlend cerlain expicing provisiong, to provide individual
income tax reliel, amd for other purposes.

Be i enacted by the Senate and House of Representalives of
the United States of America in Congress assembled,

DIVISION A—EMERGENCY ECONOMIC
STABILIZATION

SECTION L SHORT TITLE AND TABLE OF CONTENTS,
() SHORT TR, —This diviston may be cited as the “Emergency
INconomic Stabilization Act of 2008 ) o
thy TanLk or CoONTENTS.—The table of contents for this division
is as follows:

Sew, | Short title and table of contents,
Sec. 3 Purposes,
Wew, 3, Boefinitions.
TIPLE L-TROUBLED ASSETS RELIEY PROCGRAM
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See, 102, Insurance of troubled assels,

See, 103 Considerations,

See, 104, Vinaneial HI.;lhi\iI.‘\; (]\‘q‘l'e:]j_{hi Hevarel.

Soe, 105 Heporls,
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secs 20 Coordimation with foreipn authoritios gl contead Dok,
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126, FDIC authority,

127, Cooperation with the FRL

128, Acceleration of olfective date.

129, Digclosures on exervise of lonn autharity.

130 Technieal eorrections, )

131, Exchonge Stubilization Fund reimbursement,
132, Auathority to suspend mark-to-markot accounting.
133, Study on mark-to-market accounting,

134. Roecoupment.,

. 134, Prescervation of authorid

136, Temporary inerense in rﬁr\']msiL and shiare inguranee covergy,
TITLE D—BUDBGET-RELATED PROVISIONS
201, Information for congressienal support agencies, )
202, Reportz by the Office of Munngement and Buadpet and the Congressional
Budpet Office.
203, Annlysis in Presidont’s Budgel.
204, Emergoeney trentment.
TITLE 1IL~TAX PROVISIONS
301, Gain or loss from snle or exchange of certuin preferred stock.
202, Special rules for tax treatment of executive compenszation of employers
participaling in the troubled agsets rolied progran. o
A0, Kxtension of exelugion of income frnm discharge of qualified principal res-
idenee indebledness.

2. PURPOSES.

The purposes of this Act are—

(1) to immediately provide authority and facilities that
the Seeretary of the Treasury can use to restore liguidity and
slabilily to the financial system of the [United States; and

(2) to ensurc thal such authorily and sach facilitios are
iged in 2 manner that—

(A) protects home values, college funds, retirement
accounis, and life savings;

(B) preserves homeownership and promotes jobs and
seonomic growth;

(CH maximizes aoverall returns Lo the taxpayers of the

United States and

(D) provides public acenuntability for the exercise of
such aulhority.

SEC. L DEFINITIONS.

For purposes of this Acl, the following definitions shall apply:

(1 AVPROPRIATE COMMITTERS 0OF CONGRISS.—The torm
“appropriate commiltees of Congress” mearn s

tA) the Commitles on Banking, Housing, and Urlan

Affairs, the Committee on Finanee, the Commitiee on the

Budget, and the Conanittee on Appropriations of the

Senate; and

(B the Commitlee on Finaneial Hervices, the Come-
mittee on Ways and Means, the Conmittee on the Budger,
and the Committee on Appropriations of the House of Rep-
resentatives.

t2) Boart-The torm “Board” means the Board of Goy-
crnors of the Federal Reserve System,

(31 CONGUERSIONAL  SUPPORT  aGENCiE=—The  term
“eungressional  support agencies” means  the  Congrossional
Budget OfMee and the Joint Copnnittee on Taxation.

) Corrorariory. —The term “Corporation”™ means the Ked-
oral Deposil ITnsurance Corporation.

(8 FINANCIAL INsTITeTioN.—The term “financial institu-
tion” musans any institution, including, bul nel hmited v, any
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(1) reduction of loan principal: and
() other gimilar modifications.

{3) TENANT PROTECTIONS.—[n the case of meortgages on
residential rental properties, modifications made under para-
graph (1 shall cnsure—

(A) the continuation of any existing Federal, State,
and local rental subsidies and protections; and

{B) that maodilications take into accouni the need for
operating funds to maintain decent and safe conditions
ail the property.

(4) TiminG.—Each Federal property manager shall develop
and begin implemantation of the plan required by this sub-
section not later than 60 days after the date of enactment
of this Act.

(8) RErorrs To conGrEss.—Each Federal property man-
agaer shall, 60 days after the date of cnactment of this Act
and cvery 30 days thereafter, report to Congress specific
information on the number and types of loan modifications
made and the number of actual foreclosures occurring during
the reporting period in accordance with this seclion.

(6) ConsuLTaTiON.—In developing the plan required by
this subsection, the Federal property manapgers shall consull
with one another and, to the axtent possible, utilize consistent
approaches to implemend the requirements of this subsection.
(¢) Acrions Wite RESpecT 10 SERVICERS.—-In any case in

which a Federal property manager is not the owner of a residential
morigage loan, hut holds an interest in obligations or pools of
obligations secured by residential mortgage loans, the Federal prop-
criy manager shall--

(1) encourage implementation by the lean servicers of loan
modifications developed under subsection (b); and

{2) assist in [acilitating any such modifications, to the
extent possible,

(d) LimirraTion.—The reguirements of this section shall not
supersede any other duty or reguirement imposed on the Foederal
properly managers under oltherwise applicable law,

SEC. 111, EXECUTIVE COMPENSATION AND CORPORATE GOVERNANCE.

(i ArpLIcAmLITY. —Any financial institution that sells troubled
assets Lo the Seerciary under this Act shall be subjeet to the
cxeceutive compensation requirements of subsections (b and (c) and
the provisions under the Internal Revenue Code ol 1986, as provided
under the amendmem. by section 302, as applicable,

(h) Pries PURCHASKS, —

(11 In GrNslaL—Where the Sceretary determines that the
purposes ol this Act are best met throagh direet purchases
ol roubled assets from an individual lnancial institution where
na hidding process or market priecs are available, and the
Seerelary rocoives o meaningful equily or debt position in the
lnancial imstitution as o resull of the traosaction, the Secretary
shall require that the financial institution meel appropriate
standards Tor exccutive compensation and corporate govoern-
ance. The standards reguired under this subsection shall he
effective Tor the duration of the perviod that the Secrelary holds
an cauity or debt position in the financial institution,

(2 Curreria-—The standards reguired under {his sub-
section shall inchude
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(A) limits on compensalion thatl exclude incentives for
senior execulive officers of a financial institulion to take
unnecessary and excessive risks that threaten the value
of the financial institution during the period that the Sce-
retary holds an equity or debt position in the financial
institution;

(BY a provision for the recovery by the financial institu-
tion of any bonus or incentive compensation paid to 2
genior oxecutive officer based on statements of earnings,
grains, or obher criteria that are later proven lo be materi-
ally inaccurate; and

(C) a prohibition on the financial institution making
any golden parachute payment to its sehior execulive officer
during the period that the Sccretary holds an equity or
debt position in the financial institution.

(3) DEFINITION —For purpases of this section, the lerm

“senior executive officer” means an individual who iz one of

the top h highly paid exceutives of a public company, whose

compensation is required to be disclesed pursuant to the Securi-
tics Exchange Act of 1934, and any regulations issued there-
under, and non-public company counterpars,

{e) AucTioN PUrRCHASES. —Where the Secretary determines that
the purposes of this Acl are best met through auclion purchases
of troubled assets, and only where such purchases per financial
institulicn in the aggregaie exceed $300,000,000 (including direct
purchases), the SBecretary shall prohibit, for such financial institu-
tiom, any new employment contract with a scnior executive officer
that provides a golden parachute in the event of an involuntary
termination, bankruptey hling, insolveney, or receivership. The See-
retary shall issue guidance to carry oul this paragraph not later
than 2 months afler the date of enactment of this Act, and such
puidance shall be effective upon issuance.

() SuwsET.—The provisions of subsection (¢) shall apply only
to arrangements entered into during the period during which the
authorilies under section 101(a) are in effect, as determined under
section 120,

SEC. 112, COORDINATION WITH FORKIGN AUTHORITIES ANIY CENTRAL
BANKS.

Tha Seerotary shall coordinate, as appropriate, with forcign
financial  authorities and  central banks Lo work loward the
cstablishment of similar programs by such authorities and central
hanks., To the extent that such forcign fiancial authorities or
Lanks hold teoubled nssets as a rosult of oxtonding {finaneing to
financial institulions that have failed or defaulted on such Doaneing,
such troubled assets qualify for purchase under section 101

SEC, 105 MINIMIZATION OF LONG-TERM COSTS AND MAXIMIZATION
OF BENEFITS FOR TAXPAYEHRS.
i) LonG-TeErs Costs ann BrNErrms.—

01 MINIMIAING NEGATIVE 1IMPACT - The Secretary shall ase
the authority under this Act in o manner that will minimize
wiy potantial long-torm negatlive impact on the taxpayoer, taking
inte acenunt the direet outlays, polential long-term returns
on assels purchased, and the overad]l cennomice benefits of the
program, including ceonomic benefits due o improvemoents in
cconomic activily and the availability of credit, the mpacl
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the hasis of which in the hands of the applicable {inancial
institution at the time of the sale or exchange is the same
as Lhe basig in the hands of the person which held such stock
on such date, or
{2) the applicable financial institulion 15 a partner in a
partnership which—
(A) held such stock on Septomboer 6, 2008, and later
sold ar exchanged such stock, or
(B) sold or exchanged such stock during the period
described in subsection (BX2XB).

(e) REGULATORY AUuTnoriTy —The Secretary of the Treasury
or the Scerclary’s delegate may prescribe such pguidance, rules,
or regulations as arc necessary lo carry out the purposes of this
section.

() K¥rreTvie Dare.—This seclion shall apply to sales or
cxchanges cccurring after December 31, Z007, in taxable years
ending after such date.

SEC. 302, SPECIAL RULES FOR TAX TREATMENT OF EXECUTIVE COM-
PENSATION OF EMPLOGYERS PARTICIPATING IN 'FHE TROU-
BLED ASSETS RELIEF PROGRAM.

(a) DEMAL OF DEDUCTION,—Subsection (m) of section 162 of
the Internal Revenue Code of 1986 i amended by adding al the
end the following new paragraph:

(RY BPECIAL RULE FOR APPLICATION TO EMBELOYERS PARTICI-

PATING TN THE TROURTLED ASSIETS RELIERF PROGEAM,—

“AD IN GENERAL.~In the case of an applicable
employer, no deduction shall be allowed under this
chapter—

(i) in the case of executive remuneralion for any
applicable laxable year which is atirihutable Lo services
porformed by a covered  exccutive  during  such
applicable taxahle year, to the extent that the amount
ol such remuneration cxceeds $5300,000, or

iy in the ease of deforred deduction execuatlive
remuneration for any taxahle yeur for services por-
formed during any applicable taxable year hy a coverod
exeeudive, 1o the extent that the amount of such remu-
neration exceeds $500,080 reduced (hut not below zern)
by the sum of—

“tI1 the execulive remuncration  for  such
applicable taxable year, plus

(1 the portion of the delerred  deduction
exccutive remunerition for such services which
wis taken into account under this elause inoa
preceding taxable yeae,

SCRABPTLICARLE EMPLOYER, - - For purposes of Lthis pava-
irraph—

“li N oENERaL —-Exeept as provided o elause
i, the term tapplicable employer’ neins any employer
from whom 1 or more troubled assels are acquired
under a program established by thoe Seerclary under
section 101 of the BEmergency Keanomic Stabilization
Act of 2008 i the agprepute amount of the asscts
=0 acquired for all taxable yoirs exceeds $300,000,000,

1) DISKECARD OF CERTAIN ASSETS SOLI THROUG
DIRECT PURCHASE.—H the only sales ol lroubled assels
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by an employer under the program deseribed in clause
(i) are through 1 or more direct purchases (within
the meaning of section 113(¢) of the Emergency HEeo-
nomic Stabilization Act of 2008), such assels shall not
be taken into account under clavse (1) in determining
whelher the employer is an applicable employer for
purposes of this paragraph.

“1) AGGREGATION RULES —T'wo or more persons
who are treated as a sinple employer under gubsection
{b) or (¢) of section 414 shall be trealed as a single
cmployer, except that in applying seclion 1563(a) {or
purposces of either such subsection, paragraphs (2) and
{3) thercof shall be disregarded.

() APPLICABLE TAXABLE YEAK.—or purposes of this
paragraph, the term ‘applicable taxable year means, with
respect to any employer—

“{1) the first taxable year of the employer—

“1y which includes any portion of the period
during which the authorilies under section 101(a)
of the Emergency Economic Stabilization Acl of
2008 are in effect (determined under secltion 120
thereoh), and

“(11) i which the aggregate amount of trou-
bled assets acquired lrom the employer during the
taxable year pursuani to such authoritics (other
than assets to which subparagraph {(B)ii) applics),
when added to the aggregate amount so acquired
for all preceding loxable  years, excecds
$4300,000,000, and
*(ii) any subseguent taxable year which includes

any portion of such period,

D) COVERED EXECUTIVE.~=For purposes of Lthis para-
graph—

1IN ernera.—The term ‘covered exceutive’
means, wilh respect to any applicable taxable year,
any cmployeo—

“1) who, at any timoe during the portion of
the taxable year during which the auvthorities
under section 101(a) of the Emergeney Eeonomic
Stabilization Act of 2008 are in effect (determined
under seclion 120 thereol), is the chief executive
nfficer of the applicable employer or the chief finan-
cial ofTicer of the applicable employer, or an indi-
vidual neting in cither such capacity, or

I wha is deseribed in elause G
Y HIGHEST  COMPENSATED  EMPLOYERS.—AD

craployer is described in this clause iF the cmployvee

i 1 of the 3 highest compensated olficers ol the

applicable employer for the taxable year (other than

an individual desevibed o cluuse (D00, delormined—

“r1 on the hasis of the sharcholder diselosure
rutes  for  eompensiddion  under  the  Securitics
Fxchange Act of 1934 (without regard 1o whether
these rules apply to the employery, and

“tli by only taking into account employees
employed durving the portion of the taxabic year
deseribed in eloase G,
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i) EMPLOYEE KEMAINS COVERED EXECUTIVE.

I an employee is a covered executive with respect

Lo an applicable employer fur any applicable taxable

vear, such employee shall be treated as a covered

executive with respect to such employer for all subse-
quent applicable Ltaxable years and for all subsequent

Laxable years in which deferred deduction executive

remuncration with respect to services performed in

all such applicable taxable years would (but for this
paragraph) be deductible.

") EXRCUTIVEE REMUNERATION.—For purposes ol this
paragraph, the term ‘executive vemuncration’ means the
applicable employee remuncration of the covered exceutive,
as determined under paragraph (4} without regard to sub-
paragraphs (B), (), and (D) thereolt Such term shall not
inglude  any deferred deduction execulive remuneration
with respeet to services performed in a prior applicable
taxable year.

“FY DEFERRED DEDUCTION EXECUTIVE REMUNRERA-
TioN.—For purposes of this paragraph, the term ‘deferred
daduction exeeuntive remuneration’ mecans remuneration
which would be executive remuneration for services por-
formed in an applicable taxahle year but for the fact that
the deduction under this chapter (determined withoul
regard to this paragraph} for such remuneration is allow-
ahle in a subsequent taxable ycar.

“(13) COORMNATION.—Rules similar to tho rules of sub-
paragraphs (I and (G) of paragraph {4) shall apply for
purposes of Lthis paragraph.

“H) REGULATORY AUTHORITY. —The Sceretary may pre-
seribe such guidance, rules, or regulations as are necessary
o carry out the purposes of this paragraph and the Emer-
peney Economic Stabilization Act of 2008, including the
extent to which this paragraph applies in the cuse of any
'mqumtmn meorger, or reorganization of an applicahle
cmployer.”

My GoLpen PARACHUTE RULE-~Section 280G of the Internal
Hoevenue Cade of 1986 is amendoed—

{11 by redesignating subsection (¢) as subsection f), and

(2) by inserting after subsection (d} the following new sul-
seclion:

) Hercial, KUk rokr APPLICATION TO  EMPLOYERS PARTICN-
PATING 1N THE TROUBLED ASsETs RELIFEF PROGRAM, -

1) Iw GENgraL.—In the case of the severanee from employ-
ntenl of a covered exceutive of an applicable emplover during
the perisd during which the authorities nnder section 1010)
of the Emergency FKeonomic Stabilization Act of 2008 are in
eflect (determined under section 120 of such Acty, this soction
shitll be applicd to payments to such exvcutive with the fol-
lowing modilicatinns:

“tAY Any reference 1o a disqualificd individual {olher
than in snbsection (o shall be treated s a reference
1 a covered executive,

“(131 Any reference to o change deseribed in subsection
hi2p A shall be treated as a reference to an applicuble
severance from emplovment. of a covored oxecutive, and
any reference Looa payment contiongent on such a change
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shall be treated as a reference to any payvment made during

an applicable taxable year of the employer on account

of such applicable severance from employment.

“0) Any reference Lo a corporation shall be treated
as a reference Lo an applicable employer.

“(13) The provisions of subgections (LX2XC), (b)(4),
(b)), and (d)(5) shall not apply.

“(2) DEFINITIONS AND SPECIAL HULES.—For purposes of this
subsgection:

“(A) DIEPINITIONS. —ARny term used in Lhis subseclion
which 1s also used in section I62{m}5) shall have the
meaning given such term by such section.

“UB) APPLICABLE SEVERANGE FROM EMPLOYMENT.—The
term ‘applicable severance from employment’ means any
sevarance from employment of a covered execulive—

“(1) by reason of an involuntary terminalion of
the executive by the employer, or

“(i1) in connection with any bankruptey, liguida-
Lion, or receivership of the employer.

Y COORNINATION ANTY OTHER RULES.—

“(i) N @ENFRAL-~- a payment which is treated
a8 a parachute payment by rveason of this subscction
is also a parachute payment determined without regard
to this subscction, this subseclion shall not apply 1o
such payment.

“1) REGULATORY AUTHURITY. —The Scerclary may
presceribe such puidance, rules, or regulations as arce
necessary—

“(I) to carry put the purposes of this subsection
and the Emergoncy Economic Stabilization Act of
2008, including the extent to which this subsection
applies in the case of any acquisilion, merger, or
recrganization of an applicable employer,

0 to apply this section and section 4899
in cases where one or more payments with respect
to any individual are treasled as parachute poy-
monts by reason of this subseetion, and othaer pay-
ments with respoect to such individual are treated
as parachute paymoents under this section withoul
regard Lo this subseetion, and

“CH o prevent the avoidance of the applica-
tinn ol this section through the mischaraclerization
of A severance from employment as othor than
an applieable severance from employment,”,

te) Krrmerivie DaThs —

(11 I~ tesEraL—The amendment made hy subsection (a
shall apply Lo taxable vears ending on or afler the date ol
Lhe epactmoent of this Act.

(2) Goathes raraciuTy rULE.—The amendments made by
subseetion () shali apply to payments with  respect to
severinees  accurring  during  the period during which  the
authoritics under section 10060 of this Act are in effoet tleter-
mincd under section 120008 this Acty.
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HECTHYN | SHORT TITLE.

This Act 1My b pibisl Ay he “American Recovery el Reinvest-
ment Act ol" 2008,

SEC. & TARLE OF CON
The Lable ol contents for thiz Act s as [ollows;
[HVISION A - AFPROIFKIATIONS PHOVISIDNS
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TITLE X H] ATE, FOREIGH GPERATIONS, AND RELATED PROGRAME

TITLE X111 II;\N‘\I’[)IH;\II[)N HESING AN LRBAN DEVELOPAMENT, AND
HP!AII T AGHNCITES

TITLE S1--HEALTH INFORMATION T INGOTOGY

TITLE XIY —8TATE FISCAL STARILIZATION FLIND

PECLE XV - ACCOUNTABILITY AN TRANAPARERNCY

TITLE SVD GENERAL PROVISEONS--THIS ALT

IHVISION 31 TAX UNEMEBLOYMENT, HEALTH, STATE FISCAL RELIEF. AND
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X .}". T OTAX PROVISIOING
B e AHBINTANCE FUNE UNERMPUAYED WORRKERS AN STRUGGLING
FAMILES
]'RI‘MI[ 1 ASSISTANCE FOR COBRA DEINEFTTS
—METHCARE ANIE MERMCAII HEALTH INH'II{MF\II(‘JN THOH.
h()l()ﬂ ¥ MIECELLANROUS MEDICARE PROVIRIONS
STATE FISUAL KELIEF
I BROADEAND TECHNOLOGY CH'PORTUNIT RS PROGRAM
1T LAMITH OB EX TVE COMPENEATHIN

HEC,H, PURPOSES AND 1'RINCIFLFS.

() STATEMENT DF PURI'OSES
the fullowing:

=The purposes of this Act inelude
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2 The national brondband plian requined by this section
shall seek Lo ensure that all prople of the United States have
aceess to broadhand capahilits and shall egtablish boncehmarks
for meeting that poal, The plan shall alsn include—

tAY un analysis of the most effective and efficient
moechunisms for ensuring brondband access by all peaple
ol U United] States:

IHy o detatled atralegy for achioving affordabilive of
such serviee and inaximuwm wtilization of brondband infra-
struclure nod serviee by the public;

(00 an evaluation ol the statug of deployment of
bropdhand sevvive, ingluding progreas of projects supported
by the jpants made pursuaod to this section; and

(I n plun for uee ol broadband iolrastracture and
services in advancing consumer wellare, civie participation,
publie safety and homeland securily, communily develap-
ment, health eare delivery, enorgy imdependance andd olh-
vieney, education, worker Lraming, private scolor invest

. nteeprencarinl aclivily, job ceeation and coonopne
growth, and ather national purposes,

(1) In developiny the plan, the Commission shall hove
pecess Lo daty provided to other Governmeont agencivs under
the Brosdband Duly Improvement Act (47 US.C0 TH0L note).
{1 The Assistnnl Sceretary shall develop sand maitain o com-

profhensive nationwide inventory map of existing hroadband seyvice
cupibility and availability in the United Sues that depicts the
roeogrraphic extant to which broadland serviee capability s deployed
and available from a eommuercinl provider or public proavider
throughoul pach State. Nob later than 2 years afler the dote of
the enactment of this Act, the Assistint Scoetary shall make
the broadband invenlory map developed aad maintained pursuant
to this section accessible by the public en o World Wide Web
site of the Natinmal Telecmmnenications and Informatinn Adminis-
fralion in & lorm that is interactive and searchable.

(m} The Ansislanl Secreloary shall have the authorily to pre-
seribe such rales as aee necessary o carry out the porposes nf
this section.

TITLE VII—LIMITS ON EXECUTIVE
COMPENSATION

SEC, THI, TARLE OF CONTENTS,
The tabade of contents af thix title ix as fallows:

TITLE VI LIMITE ON FXRECUTIVE COMPENSATION

See THHL Table of conrend s,
Heo, TINT Bxecuti
e, TN Appl

Lot

v owithe pespeel T loeny puedifest
SELC Ml EXECUTIVE COMPENSATION AND CORPPORATIE GOVEREN.
ANCE,

Sectinn 111 of the Bmergency Fennomie Stahilization Act of
2008 012 Lm0 522 1is amended to remd as follows:
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111, EXEGUTIVE COMPENSATION AND CORPORNTE GOVERN.
ANCE.
Ly DERNITIONS —1or purposes of this seclion, the following
definitiong shall apply

" Sr:mun EXECUTIVE OFFICER -=The werin senior oxecu-
five alficer’ mouns an individuel who is 1 of the p 5 moest
Inghlv paid executives of & public company, whase LUHI[JL‘[IhdLIlJII
is required wobe dischsed pursuant o Lhe Securinies Exchange
At of 1134, maud any ll‘j’ULItlllllh issucd thervunder, and nan.
public mmpnny ComnterparLs.

M CRILDEN PARACHLUTE PAYMENT - -The term ‘golden par.
chute payment’ means uny payment W o senior cxeeative of Tiuer
for departure from o eompany [ any reasom, oxeepl tor pay-
ments fuz services perlnemed or benelits accrued,

(3 TARP nremwnt.—The tevm "TARP recipivnl’ means
uny entity that has reaeived or will receive financial nssista
under the financial assigtanee provided under thi: TARP,

S CoMMISSION.—The Levm Commission’ means the Secu
ritieg and Fxehangs Conumission,

“th) PERIOD I8 wHICH QBLIGATION T QUTSTANDING RIS
U CONSTRIZCTION. —For purposus ol this nn, Lhe period
in which any r)hll salion ariging from financial assintunce pro-
vided under the TARP zemains outstanding does nol include
wny period during which the Federal Government anly holds

wirrants ta purchuss common stock of e TARE recipient.
“h Bxwrurr COMPENSATION  ann CorroraTk GRvERN-

ABIKY

"1 ESTABLISIIMENT OF 3TaMparba,—During Lthe pertod in

which uny ebhlipnliva arising from finnncial assistance provided

under e TARP romaing sutslanding, ench TARE® revipuml
shull b sabjeet to-

“{A) the standardy established by the Seeretary unler
this seetion: and

Y1) the provisiens of section 1G20mAH) of the Internnd
Fevenue Code of 1886, as applicable,

"2y BTANDANDS REQUIRED.—The Sveretary shall require
vach TARE reciplent e meet appropriate sranfnrds for exoen
tive commpensnlion and corporatu governane:,

A} BEECIFIC REGUIREMENTS~-The stondards establishod
urnar parggrraph (2 shall includo the following:

"(Ar Limits on compensation that. cxelude incentives
lor semior execnblive officers of the TAREP recipient, to Lahae
UL CCUSSIT ive risks thal Lhreaten the va
ol quch recipient during the peviod in which any ablipation
nrising Irom financial assistance provided under the TARDP?
remaing nulstanding,

B A provision Tar the recovery h} such TARDP
recipient of any bonus, retention award, or incenlive com-
pensation mud oo senior exccutive officer snd any of
the next 200 moat highly-ecompengmied omployees of Lho
TARE recipivol bused o sbidamenls of cornings, revenues,
maing, or ather eviterin that are Inter foaned 4o be materially
innceurate.

O A prolbition on oaueh TARD recipient malking
any polden purachute payiment lo x semor exeeulive alfieor
e any af the next 3 maost bighly-compensated cmployeos
ol the TARDP cevipient during the period in which any
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ablijuztion arising Irom [neneial assistonee provideld ander
the TARP remuing outstanding,

"IN A prohibitian on suelt TARP recipient puying
o i|Qi7?'||i|1f: iany banug, vetention il‘r\'i”'d. or ineentive gom-
pensation daring the poeriead inowhich oy obligation arising
from Anancial pssisbanes provided under the TARP remaing
vutstanding, cxcept that any prohibition developed under
this puragraph shall nal apply 1o the payment ol long-
Lerm restricted stock by such TAKRP recipiont, provided
that such long-tenn restricted stock—

"1 docs not fully vest during the period in which
any ubhligntion arising froen hmmum ussistince pro
vided to that TARF recipient rematns oulstanding,

1) has a value o an amoant (iat (s ool grester
than ool the total amount of annual eompensation
ol the amploves recviving the stock; and

ST 1w smabjeet to such other lerma and ennditions
asg the Secretary anay determine is in the poblic
inlerest.

"1} The prohibition reguired undere clause (0 shall
Apply us follows;
“D Foar any financiad iostitution that veegeived
financial assistanes provided noder the TARE equal
L less than B25,000,000, the prohibition shall apply
only o Lhe most hi;:h]y vompenszaled employes of the
linaneial institution,
1 For any finaoeial institolion Lhoal reevived
ltancial nasislanee provided under the TARP eyual
1o ol least 5,000,000, but less than 'FZ 100,000,
the prohbitinon shall apply toat Josst Lhe 5 most highly-
crmpensaled cimployees of the finatcial institation, o
aueh higher number as the Secretary may determing
i in the public interest with respect to ooy TARE
Tecipienl,
"IN For any finwncial mstilution that received
finaneg] aswisinnee provided upder the TARP egual
oot leastd250 000,000, bul less than $500,000,000,
the prolibnbion shall upply to the senior execudivie afli-
cers and al least the 10 next most highly compensaied
vmployees, or auch higher number as the Secrelary
may determine iy in the public interest with respect
14 any TART rucipionl.
SV For any financia) institutien Wit received
finaneial assistanen provided under the TARE oqual
i FH00,000.000 or rmore, the prohibition shall apply
to Lhe senior executive albicers and al least the 20
next most Juphly. Lf)mpcn‘ull,ul coployees, ur such
higher munber an the Seeretary may determine s oin
the public interest with respect W any TARE recipiont.
"Hi The prohibition required under clause (1) shall
nul be construed to prolibit any boaus payment veguired
to be puid pursnant toon written emplnyment  rontraet
ecxeculed onoor before February 11, 2009, as such valid
employment contracis are dotermined by the Seereuary or
the desipnes of Lhe Seoretary.

“ECA prohibition on ey compenzatinn plan that wagld
enconrige nunupubidion of the veporied eaenings of sach
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TARE recipiont tn enhance the compensutinn af any of

ils cmployees.

({l A requirement for the sstablishment ol a0 Doard
Compenziation Committee that meets the Il"qulrt‘lm'tlLH of
subasction fe).

"4 CERTIFICATION UF COMPLIANCE.—The chisl vzecutive
wlfiver and chicl financiel officer for the eguivalenis thereall
ol cngh TARP recipient shall provide o written cerlification
ol eomplinnee by the TARE rvecipient with the requirements
ol Lhin section—

"A) in the case of g TARP recipient, the securities
uf which ure publicly traded, to the Securities and Bxehange
Comunisgion, topether with annual fibings requived under
the securitivs Liews: and

YR oin the cose of a TARP roopient that s oot g
wblicly traded company, to the Seeretary,

) Il!m\;m COMPENSATION COMMUTTRE. —

1) ESTARLISHMENT OF ROAKD KEQUIRED,—Fach TARD
recipient shall establish o Bonrd Compensation Ceminitle,
vompriscd entirely ol independent directors, Inr Cthe purpse
nf revigwing emplnyee )mpenﬁnLiun plitnz.

wWay MERTING The Board Compensation Comnittee of
pach TARD recipient shiadl et ot least semiamnoally Lo discuss
und evaluate employee compensation plans in Tight of an nssess-
ment of any risk posod Lo LH)(' TARF recipient from such plans,

WA COMPLIANCE BY NON-8IG REGISTRANTS.—In the case
of any TARYP recipient, the vammon or preferred stock of which
is not registered pursuant to the Securilies Faxchange Act ol
14034, and thal has re werved $25 00,000 or toss of TARP assist-
ance, the duties of the Roard Cnmp(ﬂ.nﬂm.irm Commilles under
this subsection shall be carcied out by the board of directors
of such TARP vecipent,

) LIMITATION ON LUNURY  EXPENDITURES ~~The baavd  of
divectors of any TARP recipent shall have o place a0 congpany-
wide polivy regarding vxeessive or luxury cxpenditures, as identified
by the Secrelary, which imay inelude oveessive expendilures nn—

"fl) pulerloinment or events:

"2 offien and Mmelity renovations;
d1avintion or (Jthu" Lrianspart. .ltmn ROTVICHS; N7

"(4) other etivities or events thal are nol reasannble
vxpenditures for stall developmuent, reazonable performance
incentives, ar olhor similar measures conducted in the norimal
vourse uf the business operations of the TARP recipient,

U SIAREHOLOER APPROVAL OF EXROUTIVE COMPENSATION.—

Y1) ANNUAL SHAREHOLDER APTROVAL OF EXFCETIVE EHM-
PERSATION. —Any provy or eonsent ar gulhorization e oo
unnual or other meeting of the sharcholders of any TARE
rovipienl. during the pernd in which any obligation nrising
from Nnancinl agsigtanee provided under the TARP remaing
outstanding shull permit s separate sharcholder vote Lo approve
the ompensadion of exeentives, ax dischsed porsuant o the
campenaation disclosere rules of Che Commission (which diselo-
sure shitll include the compensation diseussion and analyais,
thu conspensatiom Lables, iod any relided mnderind s

U2 NowgpINpiNG ot A shaehalder eote deseribed in
pavageaph (1) shall nal be binding ot boaed of” direclors
of o TARE vecipient. arl may nal e constraed as overraling
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a decision by #uch board, nnr te ereate or imply any additional
fiduetiery duty by such board, noer shull sueh vote be construed
tu restitet o lie the abitity of shurcholders o make proposals
for inelusion in proxy materinds related to execulive compensa-
Lien,

3 DREADLINE FORRULEMAKING, —Not later than | oyear
after the date of enuctment of the American Reeovery and
Reinvestment Act ol 2009, the Commission shall dssue any
final rules and reguiations vequired by this subseetion,

(1) REVIEW OF PRIOR PAYAIENTS To EXECUTIVES.—
1) I GEsERAL--The Heeretiary shall review honuges,
retentjon awards, ang ether compensation piaid o Lhe Senior
executive officers and 1he next 20 most highly-campensated
emplayees of ench entity receiving TARDP azsistance bofore the
dote sl enactment of the American Revavery and Reinvestment
Act of 209, Lo determine whether any such payments wore
incmsistent with the purposes of Lhis soclion or the TARDP
nr wore slherwise contney o the public inlerest,
(2 NEGOTIATIONS FOR HI’fIM]}lT]lHI'"\11'N'I'—lf- the S[ECTL‘LHI‘}'
imakes a0 determanation described in paragraph (B 1he See-
retary shall seek o negotiate with Lhe 'IAH recipient. and
the suliject emplovee o appropriade reimbursements o the
Fedorpl Gavernment with respect Lo compengation or honuses.
M) N [MPEDIMENT TO WITHDRAWAL By TARP RECizENTs.--
"mh]t‘(l. Lo consuliation with the nppropriite Federal bunking sgoney
(as that term t2 defined inseetion 3 of the Federad Deposit Insurance
Actl, i wny, Lhe Boeretory shall permit a TARP recipient Lo repay
uny dassistance pre\.umqu provided under the TARIP to sueh finun-
einl institution, without regard Lo whether the inancial irstilation
hus replaced guch Rinda fvam pny olher souree ar Lo any wititing
perind, and when such wssistunce ix pepaid, the Secretury shall
liguidale waorrants asancigted with sueh asavilance at the current
1 Irk(’l pl 'IL(‘I

“th BEGULATIONS —T h(: Secretary shall promulgate regulations
1o implement Lhis section.”
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U.S. TREASURY DEPARTMENT
OFFICE OF PUBLIC AFFAIRS

FOR IMMEDIATE RELEASE: June 10, 2009
CONTACT: Treasury Public Affairs (202) 622-2960

For a copy of the regulations, click link.

Interim Final Rule on TARP Standards for Compensation and Corporate Governance

1. Limits Executive Compensation for Certain Executives and Highly Compensated Employees at Companies
Receiving TARP Funds
e  Limits Bonus Payments to Protect Taxpayer Investments
e  Curtails the Payment of Golden Parachutes
e Imposes a Clawback for Any Bonus Based on Materially Inaccurate Performance Criteria

2. Appoints a Special Master to Review Compensation Plans At Firms Receiving Exceptional Assistance

e Responsible for Reviewing Any Compensation for Senior Executive Officers and Most Highly Paid
Employees At Firms Receiving Exceptional Assistance — With Authority to Disapprove Plans Where Salary
or Other Compensation Is Inappropriate, Unsound or Excessive

e  Must Approve Compensation Structure for Any Executive Officers and the 100 Most Highly Paid Employees
at Those Firms

e  Possesses Authority to Negotiate Reimbursements on Payments Made Before February 17, 2009

e  Makes Determinations Based on A Clear Set of Principles

3. Implements and Expands Upon Key Recovery Act Provisions Consistent With February 4™ Proposals
e  Extends Required Risk Analysis of Compensation to All Employees of TARP Firms
e  Requires Luxury Expenditure Policies for All TARP Firms
e Institutes “Say on Pay” Requirement for All TARP Firms

4. Sets Additional Compensation and Governance Standards to Improve Accountability and Disclosure
e  Prohibits Tax Gross-Ups
e  Requires Additional Perk Disclosure
e  Mandates Disclosure of Compensation Consultants
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1. Limitations on Executive Compensation for Companies Receiving TARP Assistance: The

interim final rule establishes certain standards for executive compensation practices at firms
receiving TARP assistance, in order to fully protect the interests of taxpayers and mandate
compensation practices that maximize the value of the firm for shareholders.

Limits Bonus Payments to Senior Executive Officers and Highly Compensated
Employees to Protect Taxpayer Investments: The new regulations limit bonuses paid to
senior executive officers — defined to include the “named executive officers” identified in
the company’s annual compensation disclosures — and to a specified number of t he most
highly compensated employees of TARP recipients to one-third of total compensation,
implementing the provisions passed by Congress. (The rule defines “most highly
compensated” employees by reference to total annual compensation as calculated under
the securities regulations, in order to most accurately capture the amounts earned by these
executives each year. The number of most highly compensated employees covered by
the limit depends upon the amount of financial assistance the company has received. For
those institutions receiving over $500 million in assistance, the five senior executive
officers and the 20 most highly compensated employees are covered.) At the same time,
the rules encourage firms to pay salary in the form of stock that must be held for a long
period of time and may not be entirely converted to cash until TARP funds are repaid,
aligning executives’ incentives with those of shareholders and taxpayers and effectively
ensuring that executives experience a “clawback” effect if positive results prove illusory
and the stock drops in value.

o0 Prevents Abuse of the Exception for Commissions: Although the rule
contains an exception from the bonus limitation for payments of certain types
of “commissions,” the rule also minimizes abuse of the exception by limiting
commissions to amounts payable under programs similar to commission
programs already in place as of February 17, 2009. At firms re ceiving
“exceptional assistance” under TARP, these payments and compensation
structures for executive officers and the most highly compensated employees
will also be subject to review by the newly appointed Special Master for
TARP Executive Compensation.

Curtails the Payment of “Golden Parachutes.” The Recovery Act expanded the
original EESA’s limits on golden parachutes, prohibiting any golden parachute
payment to a senior executive officer or any of the next 5 most highly compensated
employees. While the Recovery Act limited the definition of golden parachutes to
payments for an employee’s departure for any reason , today’s rule also includes
payments made in connection with a change in control of the company.

Imposes a Clawback for Any Bonus Based on Materially Inaccurate Performance
Criteria. Although the original EESA required a clawback provision applicable only
to amounts paid to senior executive officers, the Recovery Act mandates that bonuses
paid to senior executive officers and next 20 most highly compensated employees be
subject to a clawback if the payment was based on materially inac curate
performance criteria. Today’s rule also requires that the TARP recipient actually
exercise its clawback rights in such a case unless the TARP recipient can demonstrate
that it would be unreasonable to do so (for example, if the expense of enforcing the
clawback right exceeds the benefits of doing so).
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Appoints a Special Master to Ensure Compensation Plans Are Consistent with the Public
Interest: As part of the rule, we’ll be announcing the appointment of Kenneth R. Feinberg as the
Special Master for TARP Executive Compensation. In this role, Mr. Feinberg — a highly-
respected mediator widely praised for his leadership of the September 11" Victim Compensation
Fund — will review payments and compensation plans for the executives and the 100 most highly
compensated employees of TARP recipients that have received exceptional assistance to ensure
that compensation is structured in a way that gives those employees incentives to maximize long-
term shareholder value and protect taxpayer interests. Companies receiving exceptional financial
assistance include those receiving assistance under the Programs for Systemically Significant
Failing Institutions, the Targeted Investment Program, the Automotive Industry Financing
Program, and currently include AIG, Citigroup, Bank of America, Chrysler, GM, GMAC and
Chrysler Financial.

Responsible for Reviewing Any Compensation for Senior Executive Officers and
Next 20 Most Highly Compensated Employees at Firms Receiving Exceptional
Assistance: At firms receiving exceptional assistance, the Special Master will be charged
with reviewing and approving any compensation proposed to be paid to any employee
subject to the Recovery Act’s bonus restrictions (for these firms, this generally will
include the five senior e xecutive officers and the 20 next most highly paid executives).

Must Approve Compensation Structure for Senior Executive Officers and the 100
Most Highly Paid Employees at Those Firms: In light of the need for long-term reform
of the structure of executive compensation and the incentives that pay gives to top
executives, the Special Master will also be empowered to review and approve the
structure of compensation for the 100 most highly paid employees that are not subject to
the bonus res trictions and any executive officers that are not among the 100 most highly
paid employees. Where the Special Master finds that the structure of compensation is
inconsistent with the purposes of EESA, the TARP or the public interest, the Special
Master may disapprove the plan and require the company to resubmit.

Authority to Disapprove Compensation Arrangements for Companies with
Exceptional Assistance Where Salary or Other Compensation Is Found to be
Inappropriate, Unsound or Excessive: If the Special Master finds the salaries or any
other compensation of those executives or employees subject to the bonus limitations in
companies receiving exceptional assistance to be excessive, inappropriate or designed to
encourage unsound risk-ta king, the Special Master has the authority to disapprove the
arrangement and require the company to resubmit taking account of the deficiencies
found by the Special Master. For any other of the executive officers and the 100 most
highly paid employees, the Special Master may review the structure of the entire
compensation package.

“Safe Harbor” Guidance on Compensation Payments and Structure: Consistent with
the Treasury’s February 4 guidance on executive compensation at TARP recipients, the
Special Master will automatically approve proposed compensation to employees of
TARRP recipients receiving exceptional assistance so long as the employee’s total annual
compensation is not more than $500,000, with any additional compensation paid in the
form of long-term restricted stock. Providing recipients with a clear “safe harbor” rule
will encourage TARP recipients to use compensation structures that link compensation to
long-term firm value.
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Entrusted With Negotiating Reimbursements for Taxpayers: The Special Master will
also oversee the review of bonuses, retention awards, and other compensation paid before
February 17, 2009 by TARP recipients, and, where appropriate, negotiate appropriate
reimbursements to the Federal Government.

Issuing Determinations Based on a Clear Set of Principles: The IFR sets out a clear
set of general principles that the Special Master will use to help determine whether TARP
participants receiving exceptional assistance have designed executive compensation to
maximize shareholder value and protect taxpayer interests, summarized as follows:

0 Risk: Compensation should avoid incentives that reward employees for short-term or
temporary increases in value that may not ultimately result in an increase in the long-
term value of the TARP recipient;

0 Taxpayer Return: Compensation should reflect the need for the TARP recipient to
remain a competitive enterprise and ultimately repay TARP obligations;

0 Appropriate Allocation: Compensation should be appropriately allocated among each
element of pay (e.g. salary, short- and long-term incentive pay, and current and
deferred compensation or retirement pay);

o Performance-Based Compensation: Compensation should be performance-based, and
determined through tailored metrics that encompass individual performance and/or
the performance of the TARP recipient or relevant business unit;

0o Comparable Payments: Compensation should be consistent with, and not excessive in
comparison to, pay for those in similar roles at similar entities; and

o Employee Contribution: Compensation should reflect the current or prospective
contributions of the employee to the value of the TARP recipient.

3. Implements and Expands Upon Key Recovery Act Provisions Consistent with February 4th
Proposals: The rule expands upon key Recovery Act provisions in light of Treasury’s February
4th proposals and the clear need for shareholders and directors to work together to ensure that
compensation practices at TARP recipients are reformed over th e long term.

Extends Required Risk Analysis of Compensation to All Employees: The original
EESA included a requirement that compensation plans for senior executive officers be
limited to avoid incentives for unnecessary risk-taking, and the Recovery Act expanded
that provision to all employee compensation plans, and also to require that no employee
compensation plan encourage the manipulation of earnings. Today’s rule expands upon
those important provisions by requiring that the compensation committee of the financial
institution provide a narrative explanation of its analysis, allowing shareholders to
determine and evaluate directors’ reasoning with respect to the risks presented by
compensation plans.

Requires Luxury Expenditure Policies for All TARP Firms: The rule implements the
Recovery Act’s requirement that the board of directors of each TARP recipient put in
place a company-wide policy on luxury or excessive expenditures. To help ensure that
the top executives of each company keep close watch over these types of expenditures,
the rule also requires that the CEO and the CFO of e ach TARP recipient certify that any
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expenditure requiring the approval of the board of directors or a senior executive officer
or any executive officer of a substantially similar level of responsibility, was properly
approved, and requires that the policy mandate prompt internal reporting of any
violations of the policy.

Institutes “Say on Pay” Requirement at All TARP Recipients: Consistent with our
February 4th proposals, the Recovery Act requires that TARP recipients provide an
annual shareholder vote on a non-binding resolution to approve executive compensation
packages. Today’s rule requires TARP recipients to permit such a vote consistent with
regulations or guidance promulga ted by the SEC.

4.  Sets Additional Compensation and Governance Standards to Improve Accountability and
Disclosure for TARP Recipients: Beyond new guidance on the provisions explicitly required by
Congress, today’s rule includes the following additional requirements to further protect
shareholder value and enhance transparency at TARP firms:

Prohibits Tax Gross-Ups: The rule prohibits the payment to senior executive officers
and the 20 next most highly compensated employees of a tax “gross-up,” or a payment to
cover taxes due on compensation such as golden parachutes and perquisites. Studies
indicate that the costs of these payments generally outweigh the benefits they provide to
executives, and this additional requirement reflects the need for the structure of
compensation arrangements to maximize shareholder value.

Requires Additional Disclosure of Perks: Expanding upon SEC disclosure
requirements, TARP recipients will be required to disclose any perquisites provided to
any employee subject to the Recovery Act’s bonus limitations with total value exceeding
$25,000. TARP recipients will also be required to provide a nar rative description of, and
justification for, the benefit. Existing SEC rules require disclosure of perquisites to the
five named executive officers of the company. By expanding the disclosure to include all
employees subject to the bonus limitation, and by requiring a narrative discussion of the
basis for providing the benefit, the rule will help the owners of the company better
understand why directors have provided perquisites to employees — and whether these
perquisites are likely to maximize shareholder value.

Mandates the Disclosure of Compensation Consultants: In light of the extensive
involvement of compensation consultants in setting pay for top executives, the rule
requires TARP recipients to disclose whether the company or its compensation
committee engaged a compensation consultant. In order to give shareholders a more
clear sense of the consultant’s influence over pay and any possible conflict of interest, the
rule requires TARP recipients to provide a narrative description of the services provided
by any such consultant, including any non-compensation related services provided by the
consultant or any of its affiliates, as well as a description of the use of any
“benchmarking” procedures in the consultant’s analysis.

HiH
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31 CFR Part 30
RIN 1505-AC09

TARP Standards for Compensation
and Corporate Governance

AGENCY: Domestic Finance, Treasury.
ACTION: Interim final rule.

SUMMARY: This interim final rule,
promulgated pursuant to sections
101(a)(1), 101(c)(5), and 111 of the
Emergency Economic Stabilization Act
of 2008 (EESA), as amended by the
American Recovery and Reinvestment
Act of 2009 (ARRA), provides guidance
on the executive compensation and
corporate governance provisions of
EESA that apply to entities that receive
financial assistance under the Troubled
Asset Relief Program (TARP). Section
111 of EESA requires entities receiving
financial assistance (TARP recipients)
from the Department of the Treasury
(Treasury) to meet appropriate
standards for executive compensation
and corporate governance. This interim
final rule includes standards for TARP
recipients that implement the
provisions of section 111 of EESA, as
well as certain additional standards
adopted pursuant to the authority
granted the Treasury under section
111(b)(2) to promulgate such additional
standards.

DATES: Effective Date: These regulations
are effective on June 15, 2009. Comment
due date: August 14, 2009.

ADDRESSES: Treasury invites comments
on the topics addressed in this interim
final rule. Comments may be submitted
to Treasury by any of the following
methods: Submit electronic comments
through the Federal government e-
rulemaking portal, http://
www.regulations.gov or by e-mail to
executivecompensation
comments@do.treas.gov or send paper
comments in triplicate to Executive
Compensation Comments, Office of
Financial Institutions Policy, Room
1418, Department of the Treasury, 1500
Pennsylvania Avenue, NW.,
Washington, DC 20220.

In general, Treasury will post all
comments to http://www.regulations.gov
without change, including any business
or personal information provided, such
as names, addresses, e-mail addresses,
or telephone numbers. Treasury will
also make such comments available for
public inspection and copying in
Treasury’s Library, Room 1428,
Department of the Treasury, 1500
Pennsylvania Avenue, NW.,
Washington, DC 20220, on official

business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
make an appointment to inspect
comments by telephoning (202) 622—
0990. All comments, including
attachments and other supporting
materials, received are part of the public
record and subject to public disclosure.
You should submit only information
that you wish to make available
publicly.

FOR FURTHER INFORMATION CONTACT: For
further information regarding this
interim final rule contact the Office of
Domestic Finance, Treasury, at (202)
927-6618.

SUPPLEMENTARY INFORMATION:

Executive Summary

This Interim Final Rule sets forth the
following standards, which generally
apply to all TARP recipients in the
programs under the TARP, subject to
certain exceptions for TARP recipients
that do not hold outstanding
obligations: (1) Limits on compensation
that exclude incentives for senior
executive officers (SEOs) to take
unnecessary and excessive risks that
threaten the value of the TARP
recipient; (2) provision for the recovery
of any bonus, retention award, or
incentive compensation paid to a SEO
or the next twenty most highly
compensated employees based on
materially inaccurate statements of
earnings, revenues, gains, or other
criteria; (3) prohibition on making any
golden parachute payment to a SEO or
any of the next five most highly
compensated employees; (4) prohibition
on the payment or accrual of bonus,
retention award, or incentive
compensation to SEOs or certain highly
compensated employees, subject to
certain exceptions for payments made in
the form of restricted stock; (5)
prohibition on employee compensation
plans that would encourage
manipulation of earnings reported by
the TARP recipient to enhance an
employee’s compensation; (6)
establishment of a compensation
committee of independent directors to
meet semi-annually to review employee
compensation plans and the risks posed
by these plans to the TARP recipient; (7)
adoption of an excessive or luxury
expenditures policy; (8) disclosure of
perquisites offered to SEOs and certain
highly compensated employees; (9)
disclosure related to compensation
consultant engagement; (10) prohibition
on tax gross-ups to SEOs and certain
highly compensated employees; (11)
compliance with Federal securities rules
and regulations regarding the
submission of a non-binding resolution

E21

on SEO compensation to shareholders;
and (12) establishment of the Office of
the Special Master for TARP Executive
Compensation (Special Master) to
address the application of these rules to
TARP recipients and their employees.
Among the duties and responsibilities of
the Special Master with respect to TARP
recipients of exceptional assistance is to
review and approve compensation
payments and compensation structures
applicable to the SEOs and certain
highly compensated employees, and to
review and approve compensation
structures applicable to certain
additional highly compensated
employees. TARP recipients that are not
receiving exceptional assistance may
apply to the Special Master for an
advisory opinion with respect to
compensation payments and structures.
For further discussion of the Special
Master’s responsibilities, see section
IIL.B of this preamble. Finally, this
interim final rule also establishes
compliance reporting and recordkeeping
requirements regarding the rule’s
executive compensation and corporate
governance standards. This interim final
rule generally affects TARP recipients,
their SEOs, and certain of their highly
compensated employees.

I. Background

In October, 2008, the Department of
the Treasury (Treasury) established the
Troubled Asset Relief Program (TARP)
under the Emergency Economic
Stabilization Act of 2008, as amended
(12 U.S.C. 5021 et seq.) (EESA). EESA
provided immediate authority and
facilities that the Secretary of the
Treasury (Secretary] could use to restore
liquidity and stability to the financial
system. Section 101(a) of EESA
authorizes the Secretary to establish the
TARP to “purchase, and to make and
fund commitments to purchase,
troubled assets from any financial
institution, on such terms and
conditions as are determined by the
Secretary, and in accordance with this
Act and policies and procedures
developed and published by the
Secretary.”

On February 13, 2009, Congress
enacted the American Recovery and
Reinvestment Act of 2009 (ARRA),
which the President signed into law on
February 17, 2009. Title VII of Division
B of the ARRA amended in its entirety
section 111 of EESA. Section 111 of
EESA provides that certain entities that
receive financial assistance from
Treasury under the TARP (TARP
recipients) will be subject to specified
executive compensation and corporate
governance standards to be established
by the Secretary.
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II. Previous Rulemaking
A. October 2008 Interim Final Rule

On October 20, 2008, Treasury
published in the Federal Register an
interim final rule (73 FR 62205) adding
31 CFR Part 30 under section 111 of
EESA (prior to its later amendment by
ARRA) (October 2008 Interim Final
Rule). The October 2008 Interim Final
Rule established the original executive
compensation standards for financial
institutions participating in the Capital
Purchase Program (CPP), a financial
stability program implemented under
the TARP in October 2008. These
standards generally applied to the
senior executive officers (SEOs) of the
CPP participant, that is, the principal
executive officer (PEO), the principal
financial officer (PFO), and the three
most highly compensated executive
officers in addition to the PEO and the
PFO.

Section 111(b)(2)(A) of EESA, prior to
the amendment by ARRA, required
“limits on compensation that exclude
incentives for senior executive officers
of a financial institution to take
unnecessary and excessive risks that
threaten the value of the financial
institution during the period that the
Secretary holds an equity or debt
position in the financial institution.”
With respect to section 111(b)(2)(A), the
October 2008 Interim Final Rule
required the financial institution’s
compensation committee to identify the
features in the financial institution’s
SEO incentive compensation
arrangements that could lead SEOs to
take unnecessary and excessive risks
that could threaten the value of the
financial institution. The October 2008
Interim Final Rule required that the
compensation committee review (no
more than ninety days after the
purchase under the CPP and annually
thereafter) the SEO incentive
compensation arrangements with the
financial institution’s senior risk officers
to ensure that SEOs were not
encouraged to take such risks. The
compensation committee was then
required to certify that it had completed
those reviews.

Section 111(b)(2)(B) of EESA required
““a provision for the recovery by the
financial institution of any bonus or
incentive compensation paid to a senior
executive officer based on statements of
earnings, gains, or other criteria that are
later proven to be materially
inaccurate.” With respect to this
section, the October 2008 Interim Final
Rule required the SEO bonus and
incentive compensation paid while
Treasury holds an equity or debt
position acquired under the CPP to be

subject to a provision for recovery or
“clawback” by the financial institution
if the payments were based on
materially inaccurate financial
statements or any other materially
inaccurate performance metric criteria.

Section 111(b)(2)(C) of EESA required
‘““a prohibition on the financial
institution making any golden parachute
payment to its senior executive officer
during the period that the Secretary
holds an equity or debt position in the
financial institution.” In accordance
with this section, the October 2008
Interim Final Rule prohibited a financial
institution from making any golden
parachute payment to a SEO during the
period Treasury holds an equity or debt
position acquired under the CPP. The
October 2008 Interim Final Rule defined
a golden parachute payment as any
payment in the nature of compensation
to (or for the benefit of) a SEO made on
account of an applicable severance from
employment to the extent the aggregate
present value of such payments equals
or exceeds an amount equal to three
times the SEO’s base amount of
compensation.

The October 2008 Interim Final Rule
also set forth an additional standard for
executive compensation and corporate
governance under the authority of
section 111(b)(1) of EESA. This standard
required the financial institution to
forgo any deduction for compensation
for Federal income tax purposes in
excess of $500,000 for each SEO that
would not be deductible if section
162(m)(5) of the Internal Revenue Code
(26 U.S.C. 162(m)(5)) applied to the
financial institution.

B. Other Guidance

At the same time of the release of the
October 2008 Interim Final Rule,
Treasury also published guidance
relating to other financial stability
programs under TARP. Treasury Notice
2008-PSSFI addressed the provisions
under section 111(b) of EESA as
applicable to financial institutions
participating in programs for
systemically significant failing
institutions. Treasury Notice 2008—
PSSFI included the same standards as
the October 2008 Interim Final Rule
with one exception: It prohibited the
financial institution from making any
golden parachute payment (defined
more strictly under Treasury Notice
2008-PSSFI as any payment made on
account of an applicable severance from
employment) to a SEO.

In addition, Treasury issued two
notices on executive compensation
requirements applicable to auction
programs for purchasing troubled assets.
First, pursuant to section 111(c) of
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EESA, Notice 2008-TAAP prohibited
any financial institution selling more
than $300,000,000 in troubled assets
through an auction program from
entering into a new SEO employment
agreement with a golden parachute
provision through the length of the
program. Second, I.R.S. Notice 2008-94,
addressing certain tax provisions in
section 302 of EESA applicable to SEO
compensation, required financial
institutions selling more than
$300,000,000 in troubled assets through
an auction program to forgo any
deduction for compensation for Federal
income tax purposes in excess of
$500,000 for each SEO under newly
added section 162(m)(5) of the Internal
Revenue Code (26 U.S.C. 162(m)(5)) and
any deduction for certain SEO golden
parachute payments under newly added
section 280G(e) of the Internal Revenue
Code (26 U.S.C. 280G(e)). In addition,
L.R.S. Notice 2008-94 subjected SEOs to
a 20-percent excise tax on these golden
parachute payments.

On January 16, 2009, Treasury
announced amendments to the October
2008 Interim Final Rule to include
reporting and recordkeeping
requirements under the executive
compensation standards for the CPP.
However, these amendments were
returned from the Federal Register and
never published and, thus, will never be
effective.

The provisions of the ARRA and this
interim final rule (Interim Final Rule)
supersede the October 2008 Interim
Final Rule, Notice 2008—PSSFI, and
Notice 2008-TAAP, for periods for
which the ARRA provisions described
in this rule are effective. For a more
detailed discussion of the effective
dates, including the effective date of this
Interim Final Rule, see § 30.17 (Q-17) of
the Interim Final Rule, and the
discussion of § 30.17 (Q-17) in section
IIL.B of this preamble.

In addition, on February 4, 2009,
Treasury issued new guidance on the
executive compensation restrictions
under EESA (February 2009 Treasury
Guidance). The February 2009 Treasury
Guidance provided financial
institutions participating in the TARP
with reporting and recordkeeping
guidance, including guidance for
compensation committees in preparing
an explanation of how SEO
compensation arrangements do not
encourage excessive and unnecessary
risk-taking.

For entities participating in an
exceptional assistance program under
the TARP, the February 2009 Treasury
Guidance proposed to (1) limit the
annual compensation of senior
executives to $500,000 other than
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restricted stock or other similar long-
term incentive arrangements; (2) require
the vesting schedule of this restricted
stock to be based on the financial
institution’s satisfying repayment
obligations, protecting taxpayer
interests, and meeting lending and
stability standards; (3) require full
disclosure of executive compensation
structure and strategy and a non-binding
shareholder resolution approving or
disapproving the structure and strategy;
(4) require provisions for clawback of
bonuses and incentive compensation
awarded to SEOs if based on materially
inaccurate financial statements or
performance metrics; (5) require
provisions for the clawback of bonuses
and incentive compensation awarded to
the next twenty executive officers if
based on materially inaccurate financial
statements or performance metrics and
the executive officers had knowingly
engaged in providing inaccurate
information relating to those financial
statements or performance metrics; (6)
limit the payment of any golden
parachute payments to the SEOs and the
next five executive officers; (7) prohibit
the payment of any golden parachute
payments greater than one year’s
compensation to the next twenty-five
executive officers; and (8) provide
guidance for boards of directors in
adopting a luxury expenditures policy.

For entities participating in a
generally available capital access
program under the TARP, the February
2009 Treasury Guidance proposed to (1)
limit SEO annual compensation to
$500,000 with any additional pay in the
form of restricted stock or other similar
long-term incentive arrangements
carrying the same restrictions as for
entities participating in an exceptional
assistance program; (2) allow entities to
waive this limitation only by disclosure
of SEO compensation and, if requested,
a non-binding shareholder resolution on
that SEO compensation; (3) require
provisions for clawback of bonuses and
incentive compensation awarded to
SEOs if based on materially inaccurate
financial statements or performance
metrics; (4) require provisions for
clawback of bonuses and incentive
compensation awarded to the next
twenty executive officers if based on
materially inaccurate financial
statements or performance metrics and
if the executive officers knowingly
engaged in providing inaccurate
information relating to those financial
statements or performance metrics; (5)
prohibit the payment of any golden
parachute payments greater than one
year’s compensation to the SEOs; and
(6) provide guidance for boards of

directors in adopting a luxury
expenditures policy.

The February 2009 Treasury Guidance
provided that the guidelines would not
apply retroactively to existing
investments or to previously announced
programs. The February 2009 Treasury
Guidance also anticipated a public
comment period before implementation
of the guidelines for generally available
capital access programs. Before the full
implementation of the February 2009
Treasury Guidance, Congress enacted
the ARRA. The ARRA prescribes new
executive compensation standards
different from the Treasury Guidance
(except for the similar provisions with
respect to required clawback provisions
and excessive or luxury expenditures
policies), and requires Treasury to
establish these standards by
promulgating regulations to implement
section 111. This Interim Final Rule
complies with this statutory
requirement to promulgate standards
that implement the ARRA provisions,
consolidates all of the executive-
compensation-related provisions that
are specifically directed at TARP
recipients into a single rule
(superseding all prior rules and
guidance), and utilizes the discretion
granted to the Secretary under the
ARRA to adopt additional standards,
some of which are adapted from
principles set forth in the February 2009
Treasury Guidance.

III. The Interim Final Rule

This Interim Final Rule revises in its
entirety 31 CFR Part 30, which
comprises Treasury’s regulations
implementing section 111 of EESA.

A. Overview of Statutory Provisions

Generally, section 111 of EESA, as
amended by ARRA, imposes corporate
governance and executive compensation
requirements on TARP recipients and
requires Treasury to establish certain
corporate governance and executive
compensation standards with which
TARP recipients must comply. Section
111 outlines several specific standards,
and requires Treasury to establish these
standards by promulgating regulations.
Section 111 also authorizes Treasury to
establish additional standards by
regulation.

Section 111(b)(1) of EESA provides
that a TARP recipient shall be subject to
the standards established by the
Secretary under that section and the
provisions of section 162(m)(5) of the
Internal Revenue Code, as applicable.
The October 2008 Interim Final Rule
required that all TARP recipients forgo
any deduction for Federal income tax
purposes for compensation that would
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not be deductible if section 162(m)(5) of
the Internal Revenue Code (26 U.S.C.
162(m)(5)) were to apply to the TARP
recipient. Thus, TARP recipients
generally agreed in their applicable
contracts with Treasury under TARP not
to claim a deduction for compensation
during a taxable year in excess of
$500,000 for a SEO. This Interim Final
Rule does not impose additional tax
related restrictions beyond those that
already apply under section 162(m)(5).
However, because these contractual
terms are not inconsistent with any
provisions of this Interim Final Rule,
the contractual provisions remain in
effect, in accordance with their terms,
and accordingly, TARP recipients
continue to be required to forgo the
applicable deduction. See § 30.17 (Q—
17), and the discussion of § 30.17 (Q-17)
in section III.B of this preamble. In
addition, Treasury anticipates requiring
this condition in any future agreements
to provide TARP assistance.

Section 111(b)(3)(A) requires that
Treasury promulgate standards limiting
SEO compensation to exclude
incentives for SEOs to take unnecessary
and excessive risks threatening to the
TARP recipient’s value.

Section 111(b)(3)(B) requires Treasury
to establish standards mandating that
TARP recipients institute a provision to
recover any bonus, retention award, or
incentive compensation paid to a SEO
and any of the next twenty most highly
compensated employees of the TARP
recipient if the compensation was based
on materially inaccurate statements of
earnings, revenues, gains, or other
criteria (a provision sometimes referred
to as a “clawback”).

Section 111(b)(3)(C) requires Treasury
to establish standards prohibiting TARP
recipients from making golden
parachute payments (defined in Section
111(a)(2) as any payment for “departure
from a company for any reason, except
for payments for services performed or
benefits accrued”) to a SEO or any of the
next five most highly compensated
employees.

Section 111(b)(3)(D) requires Treasury
to establish standards prohibiting TARP
recipients from paying or accruing any
bonus, retention award, or incentive
compensation to certain highly
compensated employees or SEOs. This
prohibition has two exceptions: (1)
TARP recipients can pay or accrue such
amounts if the amounts are payable as
long-term restricted stock, provided that
the stock does not fully vest until the
repayment of TARP assistance, has a
value that is no greater than one-third of
the total annual compensation, and is
subject to such other terms and
conditions as the Secretary may
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determine to be in the public interest;
and (2) TARP recipients can make
bonus payments required to be paid
under written employment contracts
executed on or before February 11, 2009
and determined to be valid by the
Secretary. The number of employees to
which this prohibition applies depends
upon the amount of financial assistance
provided to the TARP recipient.

Section 111(b)(3)(E) requires Treasury
to establish standards prohibiting any
employee compensation plan that
would encourage manipulation of the
reported earnings of the TARP recipient
to enhance the compensation of any of
its employees.

Section 111(b)(3)(F) and Section
111(c) require Treasury to mandate that
the TARP recipient establish a
compensation committee of its board of
directors comprised entirely of
independent members of the board of
directors to meet at least semi-annually
to review, discuss, and evaluate
employee compensation plans in light
of any assessment of any risks these
plans pose to the TARP recipients.
Section 111(c)(3) provides that the
board of directors of a TARP recipient
that has no common or preferred stock
registered pursuant to the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.) (Exchange Act) and has received
$25,000,000 or less in financial
assistance is required to carry out the
duties of the compensation committee
as described above.

Section 111(d) requires a TARP
recipient’s board of directors to put in
place a company-wide policy regarding
excessive or luxury expenditures, as
identified by the Secretary, and that
may include excessive expenditures on
entertainment or events, office and
facility renovations, aviation or other
transportation services, or other
activities or events that are not
reasonable expenditures for staff
development, reasonable performance
incentives, or other similar measures
conducted in the normal course of the
TARP recipient’s business operations.

Section 111(e) requires that any proxy
or consent or authorization for an
annual or other meeting of the TARP
recipient shareholders, as long as any
obligation arising from TARP assistance
remains outstanding, permit a separate
nonbinding shareholder vote to approve
the compensation of executives, as
disclosed pursuant to the compensation
disclosure rules of the Securities and
Exchange Commission (SEC). Section
111(e)(3) directs the SEC to issue any
final rules and regulations necessary to
implement this requirement not later
than February 17, 2010.

Section 111(b)(4) requires the chief
executive officer and the chief financial
officer of the TARP recipient (or
equivalents thereof) to provide a written
certification of compliance with the
requirements of section 111 to the SEC,
if the TARP recipient has publicly
traded securities, or to the Secretary, if
the TARP recipient does not have
publicly traded securities.

Section 111(f) requires the Secretary
to review bonuses, retention awards,
and other compensation paid to SEOs
and the next 20 most highly
compensated employees of each TARP
recipient before the date of enactment of
the ARRA to determine whether any
such payments were inconsistent with
the purposes of section 111 of EESA or
TARP or were otherwise contrary to the
public interest, and if such a
determination is made, to seek to
negotiate with the TARP recipient and
the subject employee for appropriate
reimbursement.

Section 111(h) requires the Secretary
to promulgate regulations to implement
section 111.

B. Description of the Interim Final Rule

The major provisions of the Interim
Final Rule, to be codified at 31 CFR Part
30, are as follows:

Section 111 specifies executive
compensation and corporate governance
standards applicable to TARP
recipients. The standards are written in
question and answer format.

Definitions used in the Interim Final
Rule are set forth in § 30.1 (Q—1) of the
Interim Final Rule. The executive
compensation and corporate governance
requirements under the Interim Final
Rule apply to all TARP recipients,
defined in section 111(a)(3) as “any
entity that has received or will receive
financial assistance under the financial
assistance provided under the TARP.”
These restrictions will also generally
apply to any entity of which the TARP
recipient owns at least 50%, or which
owns at least 50% of the TARP
recipient, determined using certain
provisions of sections 414(b) and (c) of
the Internal Revenue Code, 26 U.S.C.
414(b) and (c), if those provisions were
applied using a 50% ownership
threshold instead of an 80% ownership
threshold. In addition, these restrictions
may apply to a related entity if the
primary purpose for the creation or
utilization of such entity is to avoid or
evade some or all of the restrictions
under section 111. These requirements
generally apply for the period during
which any obligation arising from
financial assistance under the TARP
remains outstanding (TARP period),
except any period during which the
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Federal government only holds warrants
to purchase common stock of the TARP
recipient. For TARP recipients that
never hold an obligation, however, the
more limited requirements generally
apply through the last date of the TARP
purchase authority.

The Interim Final Rule defines
financial assistance to include direct
financial transactions between Treasury
and private sector participants in
programs under the TARP. Although
some determinations may be fact
specific, entities that do not engage in
financial transactions with Treasury as
a counterparty generally will not be
deemed to be receiving “financial
assistance.” As illustration, for purposes
of the Interim Final Rule, financial
institutions that sell preferred stock to
Treasury through the Capital Purchase
Program are receiving financial
assistance and therefore are TARP
recipients subject to the provisions of
the Interim Final Rule. By contrast,
entities that post collateral to and
receive loans from the Federal Reserve
Term Asset-Backed Securities Loan
Facility (TALF) are not receiving
“financial assistance provided under the
TARP” and, therefore, are not TARP
recipients under the Interim Final Rule.
In the TALF program, Treasury has
posted a subordinated loan to the
Federal Reserve Bank of New York
special purpose vehicle (SPV), which
accepts forfeited collateral from TALF
lending. Although the SPV has engaged
in a financial transaction with Treasury,
Treasury has not interpreted ARRA to
require that the Federal Reserve Bank of
New York, as a non-profit government
instrumentality, be deemed to be
receiving financial assistance.
Importantly, Federal Reserve banks
fulfill their governmental function by
returning their annual profits to
Treasury, which limits the extent to
which a transaction with Treasury could
be deemed to be financial assistance.

These requirements apply to SEOs
and certain most highly compensated
employees, as defined in § 30.1. Section
30.1 (Q-1) of the Interim Final Rule
bases the determination of the SEOs on
the executive compensation disclosure
requirements in Item 402 of Regulation
S—K under the Federal securities laws
(17 CFR 229.402), which generally
applies to the PEO, the PFO, and the
three most highly compensated
executive officers (other than the PEO
and the PFQO). Section 30.1 (Q-1) of the
Interim Final Rule bases the
identification of the three most highly
compensated executive officers on
annual compensation for the last
completed fiscal year and defines
annual compensation as it is determined
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pursuant to Item 402(a) of Regulation
S—K under the Federal securities laws
(17 CFR 229.402(a)). To be consistent
with the determination of the three most
highly compensated executive officers,
§30.1 (Q-1) of the Interim Final Rule
also defines the most highly
compensated employees according to
their annual compensation for the last
completed fiscal year, as it is
determined pursuant to Item 402(a) of
Regulation S-K under the Federal
securities laws (17 CFR 229.402(a)).
However, a most highly compensated
employee may be an employee who is
not an executive officer. The Interim
Final Rule does not limit application of
the requirements to executive officers
because the ARRA statutory language
refers to most highly compensated
employees, rather than most highly
compensated executive officers, and
therefore does not limit the coverage in
this manner. A most highly
compensated employee does not
include a former employee of the TARP
recipient who is not employed by the
TARP recipient on the first day of the
fiscal year for which the determination
is being made (as opposed to the
preceding fiscal year), unless such
employee is reasonably anticipated to
return to employment with the TARP
recipient during the fiscal year.

The Interim Final Rule defines annual
compensation in this manner for several
reasons. Both the ARRA and the original
EESA executive compensation
provisions require that the senior
executive officers be determined
according to the compensation
disclosure requirements under Federal
securities regulations; it would be
anomalous to treat the determination of
most highly compensated employee
compensation in a different manner. In
addition, the compensation required to
be disclosed under Federal securities
regulations more closely reflects the
economic reality of the compensation
that the employee actually earned
during the year by reporting
compensation regardless of whether it
was includible in income for income tax
purposes during that year (for example,
including the value of a stock option,
deferred salary and bonuses when
earned) in contrast to annual
compensation reported as Form W-2
compensation, which reflects only
compensation that was includible in
income for income tax purposes during
the calendar year regardless of when
that compensation was earned (for
example, including income from stock
options generally at the time of exercise
and including in income deferred salary
and bonuses only when those amounts

are actually paid in a future year).
Finally, public companies and investors
are familiar with this SEC total annual
compensation measurement, which was
developed through an extensive notice
and comment process and has been in
effect since 2006 as part of the SEC’s
final revised executive compensation
disclosure rule.

Because the most highly compensated
employees are determined based on
annual compensation earned in the
prior year, the issue has been raised that
a TARP recipient might be able to
intentionally cycle employees in and
out of most highly compensated
employee status in alternate years to
guarantee periods of complete exclusion
for certain employees from the
executive compensation limitations
applicable to most highly compensated
employees. Some methods that might
mitigate, though not eliminate, this
possibility include identifying the most
highly compensated employees based
on an averaging of the preceding two or
three years’ annual compensation, or
requiring that some or all of the most
highly compensated employees
identified for one year remain subject to
the limitations for a prescribed number
of additional years, regardless of their
subsequent level of compensation. The
Treasury invites comment on this issue,
including on the extent to which
intentional cycling of most highly
compensated employee status is likely
to occur given that there is no overall
compensation limitation on most highly
compensated employees under the
Interim Final Rule, potential methods of
addressing the issue (including the
methods previously mentioned), how
such methods would be effective in
deterring, eliminating, or limiting
intentional cycling, and the extent of
any additional administrative burdens
that the application of such methods
might create.

Section 30.1 (Q—1) of the Interim
Final Rule requires that TARP recipients
that are smaller reporting companies, as
that term is defined in Item 10 of
Regulation S—K under the Federal
securities laws (17 CFR 229.10), identify
five SEOs, even if only three named
executive officers are required to be
identified pursuant to Item 402(m) of
Regulation S—K under the Federal
securities laws (17 CFR 229.402(m)).
Analogous rules apply to TARP
recipients that do not have securities
registered with the SEC pursuant to the
Federal securities laws.

Prior to the annual identification of
the SEOs, who are typically identified
in the TARP recipient’s annual report
on Form 10-K or annual meeting proxy
statement, and the most highly
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compensated employees, § 30.3 (Q-3) of
the Interim Final Rule requires that the
TARP recipient ensure that a potential
SEO or most highly compensated
employee comply with the relevant
executive compensation and corporate
governance standards.

Several requirements under the
Interim Final Rule relate to the
compensation committee of the TARP
recipient’s board of directors, and its
duties. Pursuant to section 111(b)(3)(A),
section 111(b)(3)(E), and section
111(b)(3)(F), § 30.4 (Q—4) of the Interim
Final Rule requires the TARP recipient
to establish a compensation committee
composed of independent members of
the board of directors before the later of
ninety days after the closing date of the
agreement between Treasury and the
TARP recipient or ninety days after June
15, 2009 to fulfill a number of duties.
Many public company TARP recipients
already maintain compensation
committees of independent directors
pursuant to stock exchange listing
standards, and § 30.4 (Q—4) of the
Interim Final Rule allows for the
continued maintenance of already-
established compensation committees.
Section 30.4 (Q—4) of the Interim Final
Rule also, in accordance with section
111(c)(3), provides an exception for
certain private company TARP
recipients. Thus, § 30.4 (Q—4) of the
Interim Final Rule allows TARP
recipients that have no securities
registered pursuant to the Exchange Act
and have received $25,000,000 or less in
financial assistance to either establish a
compensation committee of
independent directors or to delegate, as
appropriate, to the board of directors the
duties of the compensation committee
as described below.

Each TARP recipient faces different
material risks given the unique nature of
its business and the markets in which it
operates. Thus, § 30.5 (Q-5) of the
Interim Final Rule requires the
compensation committee to discuss,
evaluate, and review at least every six
months with senior risk officers SEO
compensation plans and employee
compensation plans and the risks these
plans pose to the TARP recipient;
identify and limit the features in the
SEO compensation plans that could lead
SEOs to take unnecessary and excessive
risks that could threaten the value of the
TARP recipient; and identify and limit
any features in the employee
compensation plans that pose risks to
the TARP recipient to ensure that the
TARP recipient is not unnecessarily
exposed to risks, including any features
in these SEO compensation plans or the
employee compensation plans that
would encourage behavior focused on
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short-term results rather than long-term
value creation. In addition, § 30.6 (Q-6)
of the Interim Final Rule requires that
the compensation committee discuss,
evaluate, and review at least every six
months the terms of each employee
compensation plan and identify and
eliminate the features in the plan that
could encourage the manipulation of
reported earnings of the TARP recipient
to enhance the compensation of an
employee.

Sections 30.4 (Q—4) and 30.7 (Q-7) of
the Interim Final Rule require the
compensation committee to provide
annually a narrative description of how
it limited the features in (1) SEO
compensation plans that could
encourage SEOs to take unnecessary and
excessive risks that could threaten the
value of the TARP recipient, including
how these SEO compensation plans do
not encourage behavior focused on
short-term results rather than long-term
value creation, (2) employee
compensation plans to ensure that the
TARP recipient is not unnecessarily
exposed to risks, including how these
employee compensation plans do not
encourage behavior focused on short-
term results rather than long-term value
creation, and (3) employee
compensation plans that could
encourage the manipulation of reported
earnings of the TARP recipient to
enhance the compensation of an
employee.

Sections 30.4 (Q—4) and 30.7 (Q-7) of
the Interim Final Rule require that the
compensation committee certify
annually that it has completed the
reviews of the SEO compensation plans
and the employee compensation plans
as outlined above. Section 30.7 (Q-7) of
the Interim Final Rule also provides that
TARP recipients with securities
registered with the SEC pursuant to the
Federal securities laws must provide
these disclosures and certifications in
the Compensation Committee Report
required pursuant to Item 407 of
Regulation S-K under the Federal
securities laws (17 CFR 229.407) and to
Treasury. Section 30.7 (Q-7) of the
Interim Final Rule requires that TARP
recipients that are smaller reporting
companies or do not have securities
registered with the SEC pursuant to the
Federal securities laws provide the
disclosures and certifications to their
primary regulatory agency and to
Treasury.

Pursuant to section 111(b)(3)(B),
§30.8 (Q-8) of the Interim Final Rule
requires a TARP recipient to ensure that
any bonus, retention award, or incentive
compensation paid or accrued during
the TARP period to a SEO or one of the
next twenty most highly compensated

employees is subject to a provision for
recovery or ‘‘clawback” by the TARP
recipient if the payments or accruals
were based on materially inaccurate
financial statements or any other
materially inaccurate performance
metric criteria. Section 30.8 (Q—8) of the
Interim Final Rule deems that bonuses,
retention awards, and incentive
compensation are paid or accrued to a
SEO or any one of the next twenty most
highly compensated employees during
the TARP period when the SEO or one
of the next twenty most highly
compensated employees obtains a
legally binding right to that payment
during the TARP period.

This clawback provision differs from
the clawback provision required under
section 304 of the Sarbanes-Oxley Act of
2002 (Sarbanes-Oxley) (Pub. Law No.
107-204). Section 304 of Sarbanes-
Oxley requires the forfeiture by a public
company’s chief executive officer or the
chief financial officer of any bonus,
incentive-based, or equity-based
compensation received during the
twelve-month period following a
materially non-compliant financial
report and any profits from sales of the
company’s securities during that period.
In contrast, the standard established
under section 111(b)(3)(B) of EESA
applies to the three most highly
compensated executive officers and the
next twenty most highly compensated
employees in addition to the PEO and
the PFO; applies to both public and
private TARP recipients; applies to
retention awards; is not exclusively
triggered by a requirement to prepare an
accounting restatement due to material
noncompliance of the issuer as a result
of misconduct; does not limit the
recovery period; and covers not only
material inaccuracies relating to
financial reporting but also material
inaccuracies relating to other
performance metrics used to calculate
bonus payments.

Pursuant to section 111(b)(3)(C),
§30.9 (Q-9) of the Interim Final Rule
prohibits a TARP recipient from making
a golden parachute payment to a SEO or
the next five most highly compensated
employees during the TARP period.
Under the Interim Final Rule, a golden
parachute payment includes a payment
for departure from a TARP recipient for
any reason, other than a payment for
services performed or benefits accrued.
Pursuant to the authority granted the
Secretary under section 111(b)(2) and
section 111(h), the Interim Final Rule
also treats as a golden parachute
payment and amount due upon a
change in control event of the TARP
recipient. Section 30.1 (Q-1) of the
Interim Final Rule excludes from the

E26

definition of golden parachute payment
qualified retirement plans and similar
foreign retirement plans, as well as
payments due to an employee’s death or
disability and severance payments
required by State statute or foreign law.
Given the language of the ARRA, there
is no longer any exception for any
amount of a golden parachute payment,
such as was allowed under the October
2008 Interim Final Rule. In addition, a
golden parachute payment is treated as
paid at the time of the employee’s
departure, regardless of when the
amounts are actually paid. Therefore,
TARP recipients and employees may
not avoid the restriction by deferring
payment of the golden parachute
payment past the end of the TARP
period.

Pursuant to section 111(b)(3)(D),
§30.10 (Q-10) of the Interim Final Rule
prohibits a TARP recipient from paying
or accruing any bonus, retention award,
or incentive compensation during the
TARP period to certain employees. The
TARP recipient’s amount of financial
assistance determines the number of
employees subject to this prohibition.
This prohibition applies to the most
highly compensated employee of any
TARP recipient that has received less
than $25,000,000 in financial assistance;
to at least the five most highly
compensated employees of any TARP
recipient that has received at least
$25,000,000 but less than $250,000,000;
the SEOs and at least the ten next most
highly compensated employees of any
TARP recipient that has received at least
$250,000,000 but less than
$500,000,000; and the SEOs and at least
the twenty next most highly
compensated employees of any TARP
recipient that has received $500,000,000
or more. Section 30.10 (Q-10) of the
Interim Final Rule states that TARP
recipients will be subject during the
TARP period to the bonus limitation
requirements based on the total amount
of financial assistance outstanding
under the TARP. If additional financial
assistance would result in additional
employees becoming subject to the
prohibition, the prohibition on the
additional employees will not be
effective until the fiscal year following
the year during which the additional
financial assistance is received.

Section 30.1 (Q—1) of the Interim
Final Rule includes definitions of a
bonus, incentive compensation or
retention award. A bonus means any
payment in addition to any amount
payable to an employee for services
performed by the employee at a regular
hourly, daily, weekly, monthly or
similar periodic rate. Generally a bonus
would not include a contribution to a
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qualified plan, benefits under a broad-
based benefit plan, bona fide overtime
pay, and bona fide and routine expense
reimbursements. Section 30.10 (Q-10)
contains rules defining when bonuses
will be treated as accruing or paid.
Notably, section 30.10 (Q—10) contains
an anti-abuse rule, intending to address
circumstances in which a bonus that
was not permitted to accrue during the
year an employee was covered by the
bonus limitation is paid to the employee
in the subsequent year when the
employee is not covered by the bonus
limitation, but is designated as some
other form of payment such as a salary
increase or a stock option grant. In such
a case, the payment in the subsequent
year may be recharacterized as a
payment of the bonus that was not
permitted to accrue in the previous year.

Section 30.1 (Q—1) of the Interim
Final Rule excepts from the definition of
a bonus certain commission
compensation for sales to, and
investment management services for,
unrelated parties. Many TARP
recipients have broker-dealer,
investment advisory, and insurance
divisions, where registered
representatives, investment advisors,
and agents typically receive
commissions based on the amount of
sales of financial products or the value
of assets under management. In this
context, commission payments
characteristically are viewed as a
component of base salary rather than
bonus compensation. However, fees
earned from sales to entities within the
affiliated group, investment banking, or
proprietary trading are not considered
commission compensation and the
Interim Final Rule does not except these
fees from the definition of a bonus or
incentive compensation.

Section 30.1 (Q-1) of the Interim
Final Rule generally defines an
incentive compensation plan by
reference to the Federal securities
regulations. However, for purposes of
this Interim Final Rule, an incentive
compensation plan also includes a stock
option or stock plan, regardless of
whether those plans are subject to
performance-based vesting. The
inclusion of these arrangements is
consistent with the statute’s classifying
the grant of a limited amount of long-
term restricted stock as an exception to
the bonus, incentive compensation, and
retention award restrictions.

This inclusion of a stock plan in the
definition of an incentive compensation
plan does not restrict the TARP
recipient’s ability to pay salary or other
permissible payments in the form of
stock or other property, even if the stock
is issued pursuant to a stock plan. In

addition, the payment may be made in
stock that is subject to holding periods
or transferability restrictions, such as
not permitting the stock to be
transferred for a specified number of
years, until a specified event occurs
(such as the employee’s retirement, or a
specified number of years after an
employee’s retirement or other
termination of employment), or until
certain TARP fund repayment hurdles
are met. However, the payment must
still be payment of salary or another
permissible amount. Accordingly, the
amount of the future payment must be
denominated in dollars, rather than in a
number of shares. For example, an
employee could be entitled to a salary
of $5,000 per week, half payable in cash
and half payable in stock valued at
$2,500 on each salary payment date. In
addition, as salary, the stock or other
property cannot be subject to a
substantial risk of forfeiture or any
requirement of future services (and thus
the grant of such stock will not be
treated as a retention award either), as
distinguished from a restriction on
transferability. The same analysis would
apply to a grant of a stock unit (such as
phantom stock or a restricted stock unit)
with similar characteristics to the salary
payment arrangement described above,
in lieu of a grant of the same number of
shares. Accordingly, the stock unit
could not be subject to a substantial risk
of forfeiture or other requirement of
continued services, and would be
payable at a fixed date in the future (and
the arrangement would otherwise need
to comply with the requirements of
section 409A of the Internal Revenue
Code (26 U.S.C. 409A)). However, such
a structure generally will not be feasible
during 2009 due to the restrictions
under section 409A of the Internal
Revenue Code (26 U.S.C. 409A).

Section 30.1 (Q-1) generally defines a
retention award as any payment to an
employee that is not payable
periodically to an employee for service
performed by the employee at a regular
hourly, daily, weekly, monthly, or
similar periodic rate, is contingent on
the completion of a period of future
service with the TARP recipient or the
completion of a specific project or other
activity of the TARP recipient, and is
not based on the performance of the
employee (other than a requirement that
the employee not be separated from
employment for cause) or the business
activities or value of the TARP
recipient. Exceptions are provided for a
contribution to or payment made from
a qualified plan, or a payment from a
benefit plan, overtime pay or reasonable
expense reimbursement. An exception
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is also made for amounts accrued under
a nonqualified deferred compensation
plan, to the extent the amounts are
accrued in the normal course of the
employee’s service at the TARP
recipient and are not accrued by reason
of a material enhancement of such
benefits. An exception is not provided,
however, for awards to new hires,
including awards as part of a ‘““make-
whole” agreement intended to provide a
newly hired employee a continuation of
benefits accruing at a prior employer.
Such awards are not structurally
materially different from retention
awards granted to current employees,
which are intended to be subject to
these restrictions.

Pursuant to section 111(b)(3)(D)(),
§30.10 (Q—10) of the Interim Final Rule
provides two exclusions from this
prohibition on the payment or accrual of
bonus, retention award, or incentive
compensation. The TARP recipient is
permitted to award long-term restricted
stock to the employees subject to this
prohibition. Because many TARP
recipients, especially smaller, family-
owned community banks as well as
private financial institutions, would be
unwilling or unable to award restricted
stock, §30.1 (Q-1) of the Interim Final
Rule defines long-term restricted stock
to include both restricted stock and
restricted stock units, which can be
settled in stock or cash, and which may
be designed to track a specific unit or
division within a TARP recipient.

Section 30.10 (Q—10) of the Interim
Final Rule describes the restrictions
imposed upon this stock. Pursuant to
section 111(b)(3)(D)(i)(I), § 30.11 (Q-11)
of the Interim Final Rule states that the
value of the long-term restricted stock
can be no greater than 74 of the
employee’s total annual compensation.
For purposes of determining annual
compensation under the long-term
restricted stock exception, all equity-
based compensation granted will be
included in the calculation only in the
year in which it is granted, and will be
included at its total fair market value on
the grant date, so all equity-based
compensation granted in fiscal years
ending prior to June 15, 2009 will not
be included in the calculation of annual
compensation. In determining the value
of the long-term restricted stock grant,
the long-term restricted stock will be
included in the calculation only in the
year in which the restricted stock is
granted, and will be included at its total
fair market value on the grant date. This
calculation of total annual
compensation differs from the
calculation used to determine the SEOs
and most highly compensated
employees each year, which is
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determined pursuant to Item 402(a) of
Regulation S-K under the Federal
securities laws (17 CFR 229.402(a)).
This is necessary to avoid a failure to
comply with the Interim Final Rule, for
instance, if other aspects of the
employee’s annual compensation
decrease in a subsequent year, so that if
the grant were included in
compensation over multiple years, the
one-third annual compensation limit
could be exceeded merely due to such
decrease.

Pursuant to section 111(b)(3)(D)(i)(II),
§30.10 (Q—10) of the Interim Final Rule
states that the excepted long-term
restricted stock must not fully vest until
the repayment of all financial assistance
by the TARP recipient. Section 30.10
(Q-10) of the Interim Final Rule
requires that the employee provide
services to the TARP recipient for at
least two years after the date of the grant
of the long-term restricted stock to vest
in this stock, and prescribes a schedule
under which such stock may become
transferable (or in the case of a restricted
stock unit, payable). Specifically,
Section 30.10 (Q—10) of the Interim
Final Rule establishes the following
schedule, subject to the further
requirements outlined below, for the
long-term restricted stock: For each 25%
of total financial assistance repaid, 25%
of the total long-term restricted stock
granted may become transferable, until
the final repayment, at which time the
remaining long-term restricted stock
may become transferable. Because, in
the case of restricted stock (but not a
restricted stock unit), the fair market
value of the stock may be subject to
inclusion in income for income tax
purposes before the stock becomes
transferable, an exception to the
transferability restriction is provided to
the extent necessary to pay the
applicable taxes. Nothing in the Interim
Final Rule, however, prohibits vesting
based on longer service periods or
additional performance-based
requirements.

Pursuant to section 111(b)(3)(D)(iii),
§30.10 (Q—10) of the Interim Final Rule
also excludes from this prohibition any
bonus, retention award, or incentive
compensation payment required to be
paid under a valid written employment
contract executed on or before February
11, 2009 if the employee has a legally
binding right under the contract to this
payment. For purposes of determining
whether an employee had a legally
binding right to a payment, the Interim
Final Rule uses rules specified in 26
CFR 1.409A-1(b)(1). In addition, the
payment must be made in accordance
with the terms of the contract as of
February 11, 2009, such that any

amendment to the contract to increase
the amount payable, accelerate any
vesting conditions, or otherwise
materially enhance the benefit available
to the employee under the contract will
result in the payment being treated as
not made under the employment
contract executed on or before February
11, 2009. The waiver by the employee
of any benefits available to the
employee under the terms of the
contract will not result in the payment
of other benefits under the contract
being treated as made other than under
the employment contract executed on or
before February 11, 2009.

Whether an employee has accrued
bonus, retention award, or incentive
compensation is determined based on
the facts and circumstances. However,
to avoid circumvention of the Interim
Final Rule by merely delaying bonus
payments until after the employee is no
longer subject to the prohibition, or
granting retroactive service credits after
the employee is no longer subject to the
prohibition, if after the employee is no
longer a SEO or most highly
compensated employee, the employee is
paid an amount, or provided a legally
binding right to the payment of an
amount, based upon services performed
or compensation received during the
period the employee was a SEO or most
highly compensated employee, the
employee will be treated as having
accrued the amount during the period
the employee was a SEO or most highly
compensated employee.

Certain bonus, retention award, or
incentive compensation may relate to a
multi-year service period, during some
portion of which the employee is
subject to the prohibition and during
some portion of which the employee is
not subject to the prohibition. In such
circumstances, the employee will not be
treated as having accrued the bonus,
retention award, or incentive
compensation during the portion of the
service period the employee was subject
to the limitation, if the bonus, retention
award, or incentive compensation is
reduced to reflect at least the portion of
the service period that the employee
was subject to the prohibition. However,
if the employee is subject to the
prohibition at the time the amount
would otherwise be paid, the amount
still may not be paid until the payments
to the employee are permitted.

A bonus, a retention award, or
incentive compensation that an
employee accrues while the employee is
not subject to the prohibition on accrual
or payment and is payable at a time
when the employee has become subject
to the prohibition, may not be paid until
the employee is no longer subject to the
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prohibition. In addition, as part of the
conditions to a TARP recipient’s
receiving financial assistance under the
TARP set forth in the contract between
Treasury and the TARP recipient, the
Federal government may require that
certain other bonus, retention award, or
incentive compensation not be paid
during a designated period, such as the
period during which the TARP recipient
retains any financial assistance
provided under TARP, or until some
other condition related to the TARP
recipient’s financial health is satisfied.
The issue has arisen as to whether the
failure to pay such bonus, retention
award, or incentive compensation
would be treated as a subsequent
deferral election that fails to comply
with the requirements of section 409A
of the Internal Revenue Code (26 U.S.C.
409A) or whether it would convert a
payment that would otherwise be a
short-term deferral, within the meaning
of 26 CFR 1.409A-1(b)(4), into a
payment of deferred compensation that
would be subject to the restrictions in
section 409A. Treasury and Internal
Revenue Service officials have advised
that the delay of the payment until such
time as the recipient of the payment is
no longer subject to the prohibition will
not result in a failure to comply with the
requirements of section 409A and will
not result in a payment that otherwise
would have been a short-term deferral
being treated as a payment of deferred
compensation, so long as the payment is
made promptly following the first date
upon which the payment could be made
without violating the terms of the
agreement between the TARP recipient
and Treasury and in accordance with
the Interim Final Rule. Accordingly, for
purposes of the issuance of a restricted
stock unit intended to qualify as long-
term restricted stock as an exception to
the bonus payment limitation, the unit
may be structured with a payment date
no later than the later of the end of the
short-term deferral period or the first
date upon which the payment is
permissible under these rules and the
applicable terms of the agreement
between the TARP recipient and
Treasury, and the unit will not be
subject to section 409A provided the
payment terms are satisfied.

Pursuant to section 111(d), § 30.12
(Q—12) of the Interim Final Rule
requires that the board of directors of
the TARP recipient adopt an excessive
or luxury expenditures policy, file this
policy with Treasury, and post the text
of this policy on its Internet Web site,
if the TARP recipient maintains a
company Web site, before the later of
ninety days after the closing date of the
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agreement between Treasury and the
TARP recipient or ninety days after June
15, 2009. Section 30.1 (Q-1) of the
Interim Final Rule defines an excessive
or luxury expenditures policy to require
the inclusion of standards to ensure
appropriate review and approval of
potentially excessive and luxury
expenditures. Section 30.1 (Q-1) of the
Interim Final Rule requires that the
policy (1) Identify the types and
categories of expenses prohibited or
requiring prior approval; (2) adopt
approval procedures for those expenses
requiring prior approval; (3) mandate
PEO and PFO certification of the prior
approval of any expenditures requiring
the prior approval of any SEO, other
similar executive officers, or the board
of directors; (4) mandate prompt
internal reporting of any violation of
this policy; and (5) mandate
accountability for adherence to this
policy.

Section 30.12 (Q—12) of the Interim
Final Rule requires that the board of
directors of each TARP recipient
determine what are excessive and
luxury expenditures and establish a set
of requirements specific to the TARP
recipient under this policy. This is
similar to the method by which public
companies adopted a code of ethics
under section 406 of Sarbanes-Oxley.
Under the Federal securities regulations
promulgated under section 406 of
Sarbanes-Oxley (17 CFR 229.406), the
SEC presented a general framework for
a code of ethics, but the public company
itself was required to adopt standards
specific to the company using this
general framework as a guide.

Pursuant to section 111(e), TARP
recipients are required to permit a
nonbinding shareholder resolution on
SEO compensation as provided
pursuant to the compensation
disclosure rules under the Federal
securities laws. Section 111(e)
authorizes the SEC to promulgate any
necessary final rules or regulations
relating to this requirement. The Interim
Final Rule requires TARP recipients to
comply with any SEC guidance, rules,
or regulations promulgated with respect
to section 111(e).

Pursuant to section 111(h), and
section 111(b)(2), the Secretary is
authorized to establish additional
executive compensation and corporate
governance standards. The Secretary has
determined to adopt four additional
standards. First, § 30.11(a) (Q-11) of the
Interim Final Rule requires that TARP
recipients receiving exceptional
financial assistance submit for approval
the compensation payments and
compensation structures of the SEO and
most highly compensated employees

subject to the bonus payment limitation,
and the compensation structures of all
other executive officers and 100 most
highly compensated employees, for
approval by the Office of the Special
Master for TARP Executive
Compensation. However, if a TARP
recipient limits the annual
compensation for any executive who is
not a SEO or a most highly compensated
employee subject to the bonus
limitation provision to $500,000, with
any additional compensation in long-
term restricted stock, the compensation
structure is not required to be submitted
for approval. For this purpose, annual
compensation and the value of the long-
term restricted stock are determined in
the same manner as provided in the
long-term stock exception in § 30.10 (Q—
10) of the Interim Final Rule.

Second, § 30.11(b) (Q-11) of the
Interim Final Rule requires a TARP
recipient to disclose to Treasury and its
primary Federal regulator annually any
perquisites whose total value exceeds
$25,000 for any employee who is subject
to the limitations on bonus payments.
TARP recipients are required to identify
the amount and nature of the perquisites
and disclose a justification for offering
these perquisites. Existing Federal
securities regulations require public
companies only to identify for any of
the top five executive officers or
members of the boards of directors the
type of perquisite if the total value of all
perquisites exceeds $10,000 for an
individual officer or director; and the
value of any perquisite if the value
exceeds the greater of $25,000 or 10%
of the total amount of perquisites for an
individual officer or director.

Third, § 30.11(c) (Q-11) of the Interim
Final Rule requires a TARP recipient to
disclose to Treasury and its primary
Federal regulator annually whether the
TARP recipient, the board, or the
compensation committee has engaged a
compensation consultant and all types
of services the compensation consultant
or any of its affiliates has provided to
the TARP recipient, the board, or the
compensation committee during the
past three years, including any
“benchmarking” or comparisons
employed to identify certain percentile
levels of compensation (for example,
other peer group companies used for
benchmarking and a justification for
using these companies, and the lowest
percentile level of other companies’
employee compensation considered for
compensation proposals). Existing
Federal securities regulations require
only that public companies identify
compensation consultants and their role
in setting executive and director
compensation; whether the
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compensation committee directly
engages the compensation consultant;
the nature and scope of the
compensation consultant’s assignment;
and the material elements of the
compensation consultant’s duties under
the engagement.

Fourth, § 30.11(d) (Q—11) of the
Interim Final Rule prohibits TARP
recipients from providing tax gross-ups
or other reimbursements for the
payment of taxes to any of the SEOs and
next twenty most highly compensated
employees relating to severance
payments, perquisites, or any other form
of compensation. Existing Federal
securities regulations require only that
public companies disclose ““gross-ups”
or other reimbursements to the SEOs for
the payment of taxes. The Interim Final
Rule excludes from this prohibition
certain international tax equalization
arrangements intended to compensate
an employee for certain different taxes
on account of an overseas assignment.

Section 30.14 (Q—14) of the Interim
Final Rule includes a special rule for
cases in which a TARP recipient (target)
is acquired by an entity (acquirer) that
is not a TARP recipient in an
acquisition of any form. Under this rule,
the acquirer does not become subject to
section 111 of EESA as a result of the
acquisition. In addition, the employees
of the target who are SEOs or most
highly compensated employees subject
to section 111 immediately prior to the
acquisition who continue employment
with the acquirer will no longer be
subject to section 111 of EESA after the
acquisition. However, if the primary
purpose of the acquisition is to avoid or
evade application of section 111 of
EESA, then the acquirer will be treated
as a TARP recipient. For purposes of
determining the affected employees, the
principal executive officer and the
principal financial officer of the post-
acquisition acquirer are treated as SEOs.
For purposes of identifying the most
highly compensated employees, the
acquirer employees and the pre-
acquisition target employees who are
employed at the acquirer (or anticipated
to be employed at the acquirer) are
aggregated and their most highly
compensated employee status
determined based upon the
compensation earned during the most
recently completed fiscal year at either
the pre-acquisition acquirer or target, as
appropriate.

Pursuant to section 111(b)(4), §30.15
(Q-15) of the Interim Final Rule
establishes a compliance reporting
regime relating to the executive
compensation requirements set forth in
the Interim Final Rule. The Interim
Final Rule requires that the PEO and the
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PFO of the TARP recipient provide the
following certifications within ninety
days of the completion of each fiscal
year any part of which is a TARP
period: (1) The compensation committee
has met at least every six months during
the prior fiscal year with the senior risk
officers of the TARP recipient to discuss
and evaluate SEO compensation plans
and employee compensation plans and
the risks these plans pose to the TARP
recipient; (2) the compensation
committee has identified and limited
the features in the SEO compensation
plans that could lead SEOs to take
unnecessary or excessive risks that
could threaten the value of the TARP
recipient, has identified any features in
the employee compensation plans that
pose risks to the TARP recipient, and
has limited those features to ensure that
the TARP recipient is not unnecessarily
exposed to risks; (3) the compensation
committee has reviewed at least every
six months the terms of each employee
compensation plan and identified and
limited the features in the plan that
could encourage the manipulation of
reported earnings of the TARP recipient
to enhance the compensation of an
employee; (4) the compensation
committee will certify to these reviews;
(5) the compensation committee will
provide a narrative description of how
it limited the features in (i) SEO
compensation plans that could lead
SEOs to take unnecessary and excessive
risks that could threaten the value of the
TARP recipient, (ii) employee
compensation plans to ensure that the
TARP recipient is not unnecessarily
exposed to risks, and (iii) employee
compensation plans that could
encourage the manipulation of reported
earnings of the TARP recipient to
enhance the compensation of an
employee; (6) the TARP recipient has
required that all bonuses, retention
awards, and incentive compensation of
the SEOs and next twenty most highly
compensated employees be subject to a
provision for recovery or “clawback” by
the TARP recipient if the payments
were based on materially inaccurate
financial statements or any other
materially inaccurate performance
metric criteria; (7) the TARP recipient
has prohibited any golden parachute
payment to the SEOs and the next five
most highly compensated employees;
(8) the TARP recipient has limited
bonuses, retention awards, and
incentive compensation paid to or
accrued by employees to whom the
bonus payment limitation applies; (9)
for a TARP recipient that has securities
registered with the SEC under the
Federal securities laws, it will permit a

non-binding shareholder resolution on
the SEO compensation disclosures
provided under the Federal securities
laws in accordance with any guidance,
rules, and regulations promulgated by
the SEC; (10) the TARP recipient has
adopted and maintains an excessive or
luxury expenditures policy and has
provided this policy to Treasury in each
case in accordance with the
requirements under the Interim Final
Rule; (11) the TARP recipient will
disclose the amount, nature, and
justification for the offering of any
perquisites whose total value exceeds
$25,000 for each of the employees
subject to the bonus payment
limitations; (12) the TARP recipient will
disclose whether the TARP recipient,
the board, or the compensation
committee has engaged a compensation
consultant, and the services the
compensation consultant or any affiliate
provided; (13) the TARP recipient has
prohibited any tax gross-ups on
compensation to the SEOs and the next
twenty most highly compensated
employees; (14) the TARP recipient has
substantially complied with any
compensation requirements set forth in
the agreement between the TARP
recipient and the Treasury, as may have
been amended; (15) certain employees
named in the certification are the SEOs
and most highly compensated
employees for the current fiscal year
based on their compensation during the
prior fiscal year; and (16) the officer
certifying understands that a knowing
and willful false or fraudulent statement
made in connection with the
certification may be punished by fine,
imprisonment, or both (See, for example
18 U.S.C. 1001). In addition, the PEO
and the PFO of a TARP recipient
receiving exceptional financial
assistance must certify that the TARP
recipient has either limited annual
compensation to $500,000 (excluding
grants of long-term restricted stock but
including certain pension benefits and
deferred compensation accruals
otherwise excluded from annual
compensation) for any executive officer
or one of the 100 most highly
compensated employees who is not
subject to the bonus payment
limitations and has or will pay any
additional compensation in the form of
long-term restricted stock, or to the
extent not so limited the TARP recipient
has had the compensation structure of
those employees approved by the Office
of the Special Master for TARP
Executive Compensation.

Section 30.15 (Q—15) of the Interim
Final Rule requires that TARP recipients
that have securities registered with the
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SEC pursuant to the Federal securities
laws provide these certifications on
Exhibit 99.1 in their annual report on
Form 10-K and to Treasury, and that a
TARP recipient that does not have
securities registered with the SEC under
the Federal securities laws provide
these certifications to its primary
regulatory agency and to Treasury. The
TARP recipient must also preserve
appropriate documentation and records
to substantiate each certification for no
less than six years after the date of the
certification, the first two years in an
easily accessible place, and must
furnish promptly to Treasury any
documentation and records requested
by Treasury.

Section 30.15 (Q-15) of the Interim
Final Rule also affirms that any
individual or entity making or providing
false information or certifications to
Treasury pursuant to the Interim Final
Rule or as required pursuant to this part
may be subject to the criminal penalties
under title 18 of the U.S. Code or other
provision of Federal law.

To comply with EESA Section 111
and this Interim Final Rule, TARP
recipients generally will need to modify
compensation structures. For a small
number of TARP recipients—those
receiving exceptional assistance—the
new compensation structures and
compensation payments for SEOs and
the most highly paid employees are
subject to review and approval by the
Office of the Special Master for TARP
Executive Compensation (described
below). In other instances, TARP
recipients may find it helpful to have
guidance as to how the rules apply to
their particular circumstances, or
confirmation that their modified
compensation arrangements are
compliant. In addition, under section
111(f), the Secretary is charged with
reviewing bonuses, retention awards,
and other compensation paid before
February 17, 2009 to SEOs and the next
twenty most highly compensated
employees, and is required to determine
whether any such payments were
inconsistent with the purposes of EESA
section 111 or the TARP, or were
otherwise contrary to the public
interest.

To conduct these reviews most
efficiently, and to ensure that the rules
are applied consistently and equitably,
this Interim Final Rule establishes an
Office of the Special Master for TARP
Executive Compensation (Special
Master). As described in Section 30.16
(Q-16) of the Interim Final Rule, the
Special Master will be appointed by,
and serve at the pleasure of, the
Secretary. The Secretary may remove
the Special Master without notice,
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without cause, and before the naming of
any successor Special Master. The scope
of the Special Master’s authority and
responsibility is limited to
compensation and corporate governance
matters under section 111 with respect
to TARP recipients, and the Special
Master has no authority to provide
guidance or review any submissions
with respect to matters other than
compensation and corporate governance
matters under section 111, or to provide
guidance or review any submissions
with respect to compensation or
corporate governance matters of
employers that are not TARP recipients.
The Secretary has delegated to the
Special Master the authority to (1)
interpret the application of the
restrictions on executive compensation
and corporate governance requirements
for TARP recipient employees under
EESA, these regulations, and any other
applicable guidance, to specific facts
and circumstances; (2) administer
section 111(f) of EESA, which requires
the Secretary to review bonuses,
retention awards, and other
compensation paid before February 17,
2009 to employees of each entity
receiving TARP assistance, to determine
whether any such payments were
inconsistent with the purposes of EESA
section 111 or the TARP, or otherwise
contrary to the public interest, and
which further requires that, if the
Secretary makes such a determination,
the Secretary seek to negotiate with the
TARP recipient and the employee for
appropriate reimbursements to the
Federal Government with respect to
compensation or bonuses; (3) approve
compensation payments to, and
compensation structures for, certain
employees of TARP recipients receiving
exceptional financial assistance; (4)
provide opinions, as requested or
otherwise as appropriate, regarding
payments to, or compensation structures
for, other employees of TARP recipients;
and (5) perform such other duties as the
Secretary may delegate from time to
time to the Special Master relating to
executive compensation issues under
the TARP, including the specific
application of any terms or conditions
in a contract between the Treasury and
a TARP recipient. Section 30.16 (Q-16)
also outlines a set of principles that the
Special Master is required to follow in
conducting these reviews.

Treasury requests comments on
potential procedures and terms under
which employees may return
compensation to the TARP recipient or
the TARP recipient may reimburse
Treasury either for compensation paid
that the Special Master has determined

is inconsistent with the purposes of
EESA section 111 or the TARP, or
otherwise contrary to the public
interest, or for compensation that was
paid contrary to the requirements of
EESA section 111 and this Interim Final
Rule.

Section 30.17 (Q-17) of the Interim
Final Rule states that the standards
under the Interim Final Rule are
effective upon June 15, 2009, except
with respect to certain sections of the
ARRA amendments that were effective
immediately upon enactment of the
statute (for example, amended section
111(d) requiring a nonbinding
shareholder vote on executive
compensation). Accordingly, the bonus
payment limitations under the Interim
Final Rule will not apply to bonuses,
retention awards, and incentive
compensation paid or accrued by TARP
recipients or their employees prior to
June 15, 2009, and the enhanced golden
parachute prohibition will not apply to
amounts paid prior to June 15, 2009. In
addition, as discussed above, the bonus
payment limitations under the Interim
Final Rule will not apply to bonuses,
retention awards, and incentive
compensation required to be paid
pursuant to a written employment
contract executed on or before February
11, 2009 (a grandfathered arrangement),
that is paid on or after June 15, 2009.
However, the Special Master may
provide an advisory opinion on either or
both of these categories of payments,
stating whether such payments are
consistent with ARRA or EESA, or
otherwise contrary to the public
interest, under the same standards
applied to the Special Master’s review
of compensation paid to certain
employees prior to the enactment date
of ARRA, and may seek reimbursement
of such payments where appropriate.
Finally, the Special Master will take
into account any payment made prior to
June 15, 2009, or any payment made or
that may be made pursuant to a
grandfathered arrangement, as part of
the Special Master’s review of the
compensation payments and structures
required to be approved by the Special
Master for certain employees of TARP
recipients receiving exceptional
assistance, and for any advisory opinion
the Special Master may issue with
respect to a compensation structure for,
or compensation payment to, a TARP
recipient employee.

In addition, for the period before June
15, 2009, the provisions of the October
2008 Interim Final Rule, Notice 2008—
PSSFI, and Notice 2008—TAAP,
remained in effect. Subject to ARRA and
this Interim Final Rule, all contractual
provisions to which a TARP recipient
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agreed prior to the enactment of ARRA
or the publication of this Interim Final
Rule also continue in effect.

IV. Procedural Requirements

Justification for Interim Rulemaking

The Interim Final Rule is promulgated
pursuant to EESA, as amended, which
immediately provides for authority and
facilities that the Secretary can use to
restore liquidity and stability to the
financial system of the United States.
Specifically, the Interim Final Rule
implements certain provisions of
section 111 of EESA, which directs
Treasury to establish executive
compensation and corporate governance
standards for entities receiving financial
assistance under the TARP.

To encourage entities to choose or
continue to participate in the TARP,
those entities must have timely and
reliable information with respect to the
applicable executive compensation and
corporate governance rules that apply
under the TARP. Accordingly, because
of exigencies in the financial markets,
Treasury finds that it would be contrary
to the public interest, pursuant to 5
U.S.C. 553(b)(B), to delay the issuance
of the Interim Final Rule pending an
opportunity for public comment and
good cause exists to dispense with this
requirement. For the same reasons,
pursuant to 5 U.S.C. 553(d)(3), Treasury
has determined that there is good cause
for the Interim Final Rule to become
effective immediately upon publication.
While the Interim Final Rule is effective
immediately upon publication, Treasury
is inviting public comment on the
Interim Final Rule during a sixty-day
period and will consider all comments
in developing a final rule.

Regulatory Planning and Review

The Interim Final Rule is designated
as a “‘significant regulatory action” as
defined in Executive Order 12866. The
agency has not prepared a regulatory
impact analysis consistent with the
OMB Circular A—4 that examines the
likely benefits and costs associated with
this interim rule. The agency plans to
prepare such analysis when it
promulgates a final rule that will
supersede this rulemaking.

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the Interim
Final Rule is not subject to the
provisions of the Regulatory Flexibility
Act (5 U.S.C chapter 6).

Paperwork Reduction Act

The information collection contained
in the Interim Final Rule has been
submitted to the Office of Management



Federal Register/Vol.

74, No. 113/Monday, June 15, 2009/Rules and Regulations

28405

and Budget (OMB) under the Paperwork
Reduction Act (44 U.S.C. 35) and OMB
approval is pending. Under the
Paperwork Reduction Act, an agency
may not conduct or sponsor, and an
individual is not required to respond to,
a collection of information unless it
displays a valid OMB control number.
Comments on the collection of
information should be sent to the Desk
Officer for the Department of Treasury,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503 (or by e-
mail to oira_submission@omb.eop.gov)
with a copy to Executive Compensation
Comments, Office of Financial
Institutions Policy, Room 1418,
Department of the Treasury, 1500
Pennsylvania Avenue, NW.,
Washington, DC 20220.

List of Subjects in 31 CFR Part 30

Executive compensation, Troubled
assets.

m Accordingly, under the authority of 12
U.S.C. 5221, for the reasons set out in
the preamble, Treasury amends 31 CFR
Subtitle A by revising part 30 to read as
follows:

PART 30—TARP STANDARDS FOR
COMPENSATION AND CORPORATE
GOVERNANCE

Sec.

30.0 Executive compensation and corporate
governance.

30.1 Q-1: What definitions apply in this
part?

30.2 Q-2: To what entities does this part
apply?

30.3 Q-3: How are the SEOs and the most
highly compensated employees
identified for purposes of compliance
with this part?

30.4 Q-4: What actions are necessary for a
TARP recipient to comply with the
standards established under sections
111(b)(3)(A), 111(b)(3)(E), 111(b)(3)(F)
and 111(c) of EESA (evaluation of
employee plans and potential to
encourage excessive risk or manipulation
of earnings)?

30.5 Q-5: How does a TARP recipient
comply with the requirements under
§30.4 (Q—4) of this part that the
compensation committee discuss,
evaluate, and review the SEO
compensation plans and other employee
compensation plans to ensure that the
SEO compensation plans do not
encourage the SEOs to take unnecessary
and excessive risks that threaten the
value of the TARP recipient, or that the
employee compensation plans pose
unnecessary risks to the TARP recipient?

30.6 Q-6: How does a TARP recipient
comply with the requirement under
§30.4 (Q—4) of this part that the
compensation committee discuss,
evaluate, and review the employee
compensation plans to ensure that these

plans do not encourage the manipulation
of reported earnings of the TARP
recipient to enhance the compensation of
any of the TARP recipient’s employees?

30.7 Q-7: How does a TARP recipient
comply with the certification and
disclosure requirements under § 30.4 (Q—
4) of this part?

30.8 (Q-8: What actions are necessary for a
TARP recipient to comply with the
standards established under section
111(b)(3)(B) of EESA (the “clawback”
provision requirement)?

30.9 Q-9: What actions are necessary for a
TARP recipient to comply with the
standards established under section
111(b)(3)(C) of EESA (the prohibition on
golden parachute payments)?

30.10 Q-10: What actions are necessary for
a TARP recipient to comply with section
111(b)(3)(D) of EESA (the limitation on
bonus payments)?

30.11 Q-11: Are TARP recipients required
to meet any other standards under the
executive compensation and corporate
governance standards in section 111 of
EESA?

30.12 (Q-12: What actions are necessary for
a TARP recipient to comply with section
111(d) of EESA (the excessive or luxury
expenditures policy requirement)?

30.13 (Q-13: What actions are necessary for
a TARP recipient to comply with section
111(e) of EESA (the shareholder
resolution on executive compensation
requirement)?

30.14 (Q-14: How does section 111 of EESA
operate in connection with an
acquisition, merger, or reorganization?

30.15 Q-15: What actions are necessary for
a TARP recipient to comply with the
certification requirements of section
111(b)(4) of EESA?

30.16 Q-16: What is the Office of the
Special Master for TARP Executive
Compensation, and what are its powers,
duties and responsibilities?

30.17 Q-17: How do the effective date
provisions apply with respect to the
requirements under section 111 of
EESA?

Authority: 12 U.S.C. 5221; 31 U.S.C. 321.

§30.0 Executive compensation and
corporate governance.

The following questions and answers
reflect the executive compensation and
corporate governance requirements of
section 111 of the Emergency Economic
Stabilization Act of 2008, as amended
(12 U.S.C. 5221) (EESA), with respect to
participation in the Troubled Assets
Relief Program (TARP) established by
the Department of the Treasury
(Treasury) thereunder.

§30.1 Q-1: What definitions apply in this
part?

Affiliate. The term “affiliate” means
an “‘affiliate’ as that term is defined in
Rule 405 of the Securities Act of 1933
(17 CFR 230.405).

Annual compensation. (1) General
rule. The term “‘annual compensation”
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means, except as otherwise explicitly
provided in this part, the dollar value
for total compensation for the applicable
fiscal year as determined pursuant to
Item 402(a) of Regulation S—K under the
Federal securities laws (17 CFR
229.402(a)). Accordingly, for this
purpose the amounts required to be
disclosed pursuant to paragraph
(c)(2)(viii) of Item 402(a) of Regulation
S—K (actuarial increases in pension
plans and above market earnings on
deferred compensation) are not required
to be included in annual compensation.

(2) Application to private TARP
recipients. For purposes of determining
annual compensation, a TARP recipient
that does not have securities registered
with the SEC pursuant to the Federal
securities laws must follow the
requirements set forth in paragraph (1)
of this definition.

ARRA. The term “ARRA” means the
American Recovery and Reinvestment
Act of 2009 (Pub. L. 111-5).

Benefit plan. The term “benefit plan”
means any plan, contract, agreement or
other arrangement that is an “employee
welfare benefit plan” as that term is
defined in section 3(1) of the Employee
Retirement Income Security Act of 1974,
as amended (29 U.S.C. 1002(1)), or other
usual and customary plans such as
dependent care, tuition reimbursement,
group legal services or cafeteria plans;
provided, however, that this term does
not include:

(1) Any plan that is a deferred
compensation plan; or

(2) Any severance pay plan, whether
or not nondiscriminatory, or any other
arrangement that provides for payment
of severance benefits to eligible
employees upon voluntary termination
for good reason, involuntary
termination, or termination under a
window program as defined in 26 CFR
1.409A-1(b)(9)(vi).

Bonus. The term “bonus’ means any
payment in addition to any amount
payable to an employee for services
performed by the employee at a regular
hourly, daily, weekly, monthly, or
similar periodic rate. Such term
generally does not include payments to
or on behalf of an employee as
contributions to any qualified
retirement plan (as defined in section
4974(c) of the Internal Revenue Code
(26 U.S.C. 4974(c)), benefits under a
broad-based benefit plan, bona fide
overtime pay, or bona fide and routine
expense reimbursements. In addition,
provided that the rate of commission is
pre-established and reasonable, and is
applied consistently to the sale of
substantially similar goods or services,
commission compensation will not be
treated as a bonus. For this purpose, a
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bonus may include a contribution to, or
other increase in benefits under, a
nonqualified deferred compensation
plan, regardless of when the actual
payment will be made under the plan.
A bonus may also qualify as a retention
award or as incentive compensation.

Bonus payment. For purposes of this
part, except where otherwise noted, the
term ‘“‘bonus payment” includes a
payment that is, or is in the nature of,

a bonus, incentive compensation, or
retention award. Whether a payment is
a bonus payment, or whether the right
to a payment is a right to a bonus
payment, is determined based upon all
the facts and circumstances, and a
payment may be a bonus payment
regardless of the characterization of
such payment by the TARP recipient or
the employee. For purposes of this part,
a bonus payment may include the
forgiveness of a loan or other amount
that otherwise may be required to be
paid by the employee to the employer.

Commission compensation. (1)
Definition. The term “commission
compensation” means:

(i) Compensation or portions of
compensation earned by an employee
consistent with a program in existence
for that type of employee as of February
17, 2009, if a substantial portion of the
services provided by this employee
consists of the direct sale of a product
or service to an unrelated customer,
these sales occur frequently and in the
ordinary course of business of the TARP
recipient (but not a specified
transaction, such as an initial public
offering or sale or acquisition of a
specified entity or entities), the
compensation paid by the TARP
recipient to the employee consists of
either a portion of the purchase price for
the product or service sold to the
unrelated customer or an amount
substantially all of which is calculated
by reference to the volume of sales to
the unrelated customers, and payment
of the compensation is either contingent
upon the TARP recipient receiving
payment from the unrelated customer
for the product or service or, if applied
consistently to all similarly situated
employees, is contingent upon the
closing of the sales transaction and such
other requirements as may be specified
by the TARP recipient before the closing
of the sales transaction with the
unrelated customer;

(ii) Compensation or portions of
compensation earned by an employee
that meet the requirements of paragraph
(1)(i) of this definition except that the
transaction occurs with a related
customer, provided that substantial
sales from which commission
compensation arises are made, or

substantial services from which
commission compensation arises are
provided, to unrelated customers by the
service recipient, the sales and service
arrangement and the commission
arrangement with respect to the related
customer are bona fide, arise from the
service recipient’s ordinary course of
business, and are substantially the same,
both in term and in practice, as the
terms and practices applicable to
unrelated customers to which
individually or in the aggregate
substantial sales are made or substantial
services provided by the service
recipient; or

(i1i) Compensation or portions of
compensation earned by an employee
consistent with a program in existence
for that type of employee as of February
17, 2009, if a substantial portion of the
services provided by this employee to
the TARP recipient consists of sales of
financial products or other direct
customer services with respect to
unrelated customer assets or unrelated
customer asset accounts that are
generally intended to be held
indefinitely (and not customer assets
intended to be used for a specific
transaction, such as an initial public
offering, or sale or acquisition of a
specified entity or entities), the
unrelated customer retains the right to
terminate the customer relationship and
may move or liquidate the assets or
asset accounts without undue delay
(which may be subject to a reasonable
notice period), the compensation
consists of a portion of the value of the
unrelated customer’s overall assets or
asset account balance, an amount
substantially all of which is calculated
by reference to the increase in the value
of the overall assets or account balance
during a specified period, or both, or is
calculated by reference to a contractual
benchmark (such as a securities index or
peer results), and the value of the
overall assets or account balance and
commission compensation is
determined at least annually. For
purposes of this definition, a customer
is treated as an unrelated customer if the
person would not be treated as related
to the TARP recipient under 26 CFR
1.409A-1(f)(2)(ii) and the person would
not be treated as providing management
services to the TARP recipient under 26
CFR 1.409A-1(f)(2)(iv).

(2) Examples. The following examples
illustrate the provisions of paragraph (1)
of this definition:

Example 1. Employee A is an employee of
TARP recipient. Among TARP recipient’s
businesses is the sale of life insurance
policies, and TARP recipient buys and sells
such policies frequently as part of its
ordinary course of business. Employee A’s
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primary duties consist of selling life
insurance policies to customers unrelated to
the TARP recipient. Under a commission
program existing for all TARP Recipient
employees selling life insurance policies as
of February 17, 2009, Employee A is entitled
to receive an amount equal to 75% of the
total first year’s premium paid by an
unrelated customer to whom Employee A has
sold a life insurance policy. The payments to
Employee A under the program constitute
commission compensation.

Example 2. The same facts as Example 1,
except that under the program, the rate of
commission increases to 80% of the total first
year’s premium paid by a customer once
Employee A has sold $10 million in policies
in a year. Provided that 80% is a reasonable
commission, the payments to Employee A
under the program constitute commission
compensation.

Example 3. Employee B is an employee of
TARP recipient. Among TARP recipient’s
businesses is the investment management of
unrelated customer asset accounts, and TARP
recipient provides such services routinely
and in the ordinary course of business.
Employee B’s primary duties as an employee
consist of managing the investments of the
asset accounts of specified unrelated
customers who have deposited amounts with
the TARP recipient. Under a program in
existence on February 17, 2009, Employee B
is entitled to receive an amount equal to 1%
of the aggregate account balances of the
assets under management, as determined
each December 31. The payments to
Employee B constitute commission
compensation.

Example 4. TARP recipient employs
Employee C. As part of Employee C’s duties,
Employee C is responsible for specified
aspects of any acquisition of an unrelated
entity by TARP Recipient. As part of an
acquisition in 2009, Employee C is entitled
to 1% of the purchase price if and when the
transaction closes. Regardless of whether
such an arrangement was customary or
established under a specific program as of
February 17, 2009, the amount is not
commission compensation because the
compensation relates to a specified
transaction, in this case the purchase of the
entity. Accordingly, the compensation is
incentive compensation.

Example 5. TARP recipient employs
Employee D. As part of Employee D’s duties,
Employee D is responsible for managing the
initial public offerings of securities of
unrelated customers of TARP recipient. As
part of an initial public offering in 2009,
Employee D is entitled to 1% of the purchase
price if and when the initial public offering
closes. Regardless of whether such an
arrangement was customary or established
under a specific program as of February 17,
2009, the amount is not commission
compensation because the compensation
relates to a specified transaction, in this case
the initial public offering. Accordingly, the
compensation is incentive compensation.

Compensation means all
remuneration for employment,
including but not limited to salary,
commissions, tips, welfare benefits,
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retirement benefits, fringe benefits and
perquisites.

Compensation committee. (1) General
rule. The term “compensation
committee” means a committee of
independent directors, whose
independence is determined pursuant to
Item 407(a) of Regulation S-K under the
Federal securities laws (17 CFR
229.407(a)).

(2) Application to private TARP
recipients. For purposes of determining
director independence, a TARP
recipient that does not have securities
registered with the SEC pursuant to the
Federal securities laws must follow the
requirements set forth in Item
407(a)(1)(ii) of Regulation S—K under the
Federal securities laws (17 CFR
229.407(a)(1)(ii)).

Compensation structure. The term
“‘compensation structure” means the
characteristics of the various forms of
total compensation that an employee
receives or may receive, including the
amounts of such compensation or
potential compensation relative to the
amounts of other types of compensation
or potential compensation, the amounts
of such compensation or potential
compensation relative to the total
compensation over the relevant period,
and how such various forms of
compensation interrelate to provide the
employee his or her ultimate total
compensation. These characteristics
include, but are not limited to, whether
the compensation is provided as salary,
short-term incentive compensation, or
long-term incentive compensation,
whether the compensation is provided
as cash compensation, equity-based
compensation, or other types of
compensation (such as executive
pensions, other benefits or perquisites),
and whether the compensation is
provided as current compensation or
deferred compensation.

Deferred compensation plan. The
term ‘““deferred compensation plan”
means

(1) Any plan, contract, agreement, or
other arrangement under which an
employee voluntarily elects to defer all
or a portion of the reasonable
compensation, wages, or fees paid for
services rendered which otherwise
would have been paid to the employee
at the time the services were rendered
(including a plan that provides for the
crediting of a reasonable investment
return on such elective deferrals),
provided that the TARP recipient either:

(i) Recognizes a compensation
expense and accrues a liability for the
benefit payments according to GAAP; or

(ii) Segregates or otherwise sets aside
assets in a trust which may only be used
to pay plan and other benefits, except

that the assets of this trust may be
available to satisfy claims of the TARP
recipient’s creditors in the case of
insolvency; or

(2) A nonqualified deferred
compensation or supplemental
retirement plan, other than an elective
deferral plan established by a TARP
recipient:

(i) Primarily for the purpose of
providing benefits for a select group of
directors, management, or highly
compensated employees in excess of the
limitations on contributions and
benefits imposed by sections 415,
401(a)(17), 402(g) or any other
applicable provision of the Internal
Revenue Code (26 U.S.C. 415,
401(a)(17), 402(g)); or

(ii) Primarily for the purpose for
providing supplemental retirement
benefits or other deferred compensation
for a select group of directors,
management or highly compensated
employees (excluding severance
payments).

EESA. The term “EESA” means the
Emergency Economic Stabilization Act
of 2008, as amended.

Employee. The term “employee”
means an individual serving as a servant
in the conventional master-servant
relationship as understood by the
common-law agency doctrine. In
general, a partner of a partnership, a
member of a limited liability company,
or other similar owner in a similar type
of entity, will not be treated as an
employee for this purpose. However, to
the extent that the primary purpose for
the creation or utilization of such
partnership, limited liability company,
or other similar type of entity is to avoid
or evade any or all of the requirements
of section 111 of EESA or these
regulations with respect to a partner,
member or other similar owner, the
partner, member or other similar owner
will be treated as an employee. In
addition, a personal service corporation
or similar intermediary between the
TARP recipient and an individual
providing services to the TARP
recipient will be disregarded for
purposes of determining whether such
individual is an employee of the TARP
recipient.

Employee compensation plan. The
term “employee compensation plan”
means ‘“plan” as that term is defined in
Item 402(a)(6)(ii) of Regulation S—K
under the Federal securities laws (17
CFR 229.402(a)(6)(ii)), but only any
employee compensation plan in which
two or more employees participate and
without regard to whether an executive
officer participates in the employee
compensation plan.
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Exceptional financial assistance. The
term “‘exceptional financial assistance”
means any financial assistance provided
under the Programs for Systemically
Significant Failing Institutions, the
Targeted Investment Program, the
Automotive Industry Financing
Program, and any new program
designated by the Secretary as providing
exceptional financial assistance.

Excessive or luxury expenditures. The
term ‘“‘excessive or luxury expenditures”
means excessive expenditures on any of
the