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section 4980G of the Code, an excise tax is imposed on an employer that fails to 

make comparable contributions to the HSAs of its employees. 

Section 1201 of the Medicare Prescription Drug, Improvement, and 

Modernization Act of 2003 (Act), Public Law 108-173, (117 Stat. 2066, 2003)

added section 223 to the Code to permit eligible individuals to establish HSAs for 

taxable years beginning after December 31, 2003.  Section 4980G was also 

added to the Code by the Act.  Section 4980G(a) imposes an excise tax on the

failure of an employer to make comparable contributions to the HSAs of its 

employees for a calendar year.  Section 4980G(b) provides that rules and 

requirements similar to section 4980E (the comparability rules for Archer Medical 

Savings Accounts (Archer MSAs)) apply for purposes of section 4980G.  Section 

4980E(b) imposes an excise tax equal to 35% of the aggregate amount 

contributed by the employer to the Archer MSAs of employees during the

calendar year if an employer fails to make comparable contributions to the Archer 

MSAs of its employees in a calendar year.  Therefore, if an employer fails to 

make comparable contributions to the HSAs of its employees during a calendar 

year, an excise tax equal to 35% of the aggregate amount contributed by the 

employer to the HSAs of its employees during that calendar year is imposed on 

the employer. See Sections 4980G(a) and (b) and 4980E(b).  See also Notice 

2004-2 (2004-2 IRB 269), Q & A-32.  See §601.601(d)(2).  

On August 26, 2005, proposed regulations (REG-138647-04) were

published in the Federal Register (70 FR 50233).  The proposed regulations 

clarified and expanded upon the guidance regarding the comparability rules 
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3 for the categories of employees and Q & A-2 of this section for the categories 

of HDHP coverage.  But see Q & A-6 in §54.4980G-3 for treatment of collectively 

bargained employees.  

Q-2:  What are the categories of HDHP coverage for purposes of applying 

the comparability rules?  

A-2: (a) In general.  Generally, the categories of coverage are self-only 

HDHP coverage and family HDHP coverage.  Family HDHP coverage means 

any coverage other than self-only HDHP coverage.  The comparability rules 

apply separately to self-only HDHP coverage and family HDHP coverage. In 

addition, if an HDHP has family coverage options meeting the descriptions listed 

in paragraph (b) of this Q &A-2, each such coverage option may be treated as a 

separate category of coverage and the comparability rules may be applied

separately to each category. However, if the HDHP has more than one category 

that provides coverage for the same number of individuals, all such categories 

are treated as a single category for purposes of the comparability rules.  Thus, 

the categories of "employee plus spouse" and "employee plus dependent," each 

providing coverage for two individuals, are treated as the single category "self 

plus one" for comparability purposes. See, however, the final sentence of 

paragraph (a) of Q & A-1 of '54.4980G-4 for a special rule that applies if different 

amounts are contributed for different categories of family coverage.    

(b) HDHP Family coverage categories.  The coverage categories are - -

(1) Self plus one;

(2) Self plus two; and
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A-1: (a) Definition.  Contributions are comparable if, for each month in a 

calendar year, the contributions are either the same amount or the same 

percentage of the deductible under the HDHP for employees who are eligible 

individuals with the same category of coverage on the first day of that month.

Employees with self-only HDHP coverage are tested separately from employees 

with family HDHP coverage.  Similarly, employees with different categories of 

family HDHP coverage may be tested separately.  See Q & A-2 in '54.4980G-1.  

An employer is not required to contribute the same amount or the same 

percentage of the deductible for employees who are eligible individuals with one 

category of HDHP coverage that it contributes for employees who are eligible 

individuals with a different category of HDHP coverage. For example, an 

employer that satisfies the comparability rules by contributing the same amount 

to the HSAs of all employees who are eligible individuals with family HDHP 

coverage is not required to contribute any amount to the HSAs of employees who 

are eligible individuals with self-only HDHP coverage, or to contribute the same 

percentage of the self-only HDHP deductible as the amount contributed with 

respect to family HDHP coverage. However, the contribution with respect to the 

self plus two category may not be less than the contribution with respect to the 

self plus one category and the contribution with respect to the self plus three or 

more category may not be less than the contribution with respect to the self plus 

two category.
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makes either of the following contributions for the 2007 calendar year to the HSA 
of each full-time employee who is an eligible individual covered under Plan B--

(A) $600 for each full-time employee with self-only coverage and $1,000
for each full-time employee with family coverage; or 

(B) $750 for each employee with self-only coverage and $1,125 for each 
employee with family coverage (the same percentage of the deductible Employer
E contributes for full-time employees covered under Plan A, 30% of the 
deductible for self-only coverage and 25% of the deductible for family coverage).

(ii) Employer E also makes contributions to the HSA of each part-time 
employee who is an eligible individual covered under Plan A of $300 for self-only
coverage and $500 for family coverage.  Employer E satisfies the comparability 
rules, if it makes either of the following contributions for the 2007 calendar year to 
the HSA of each part-time employee who is an eligible individual covered under 
Plan B--

(A) $300 for each part-time employee with self-only coverage and $500 for 
each part-time employee with family coverage; or 

(B) $375 for each part-time employee with self-only coverage and $563 for
each part-time employee with family coverage (the same percentage of the 
deductible Employer E contributes for part-time employees covered under Plan 
A, 15% of the deductible for self-only coverage and 12.5% of the deductible for 
family coverage).  

Example 6. (i) In the 2007 calendar year, Employer F maintains an 
HDHP.  The HDHP has the following coverage options--

(A) A $2,500 deductible for self-only coverage; 

(B) A $3,500 deductible for self plus one dependent (self plus one);

(C) A $3,500 deductible for self plus spouse (self plus one);

(D) A $3,500 deductible for self plus spouse and one dependent (self plus
two); and 

(E) A $3,500 deductible for self plus spouse and two or more dependents
(self plus three or more).  

(ii) Employer F makes the following contributions for the calendar year to 
the HSA of each full-time employee who is an eligible individual covered under 
the HDHP--

(A) $750 for self-only coverage; 
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example, if the employer contributes $240 to the HSA of each full-time employee 

who works the entire calendar year, the employer must contribute $60 to the 

HSA of each full-time employee who works on the first day of each three months 

of the calendar year.  The rules set forth in this Q & A-2 apply to employer 

contributions made on a pay-as-you-go basis or on a look-back basis as 

described in Q & A-3 of this section.  See sections 4980G(b) and 4980E(d)(2)(B).  

Q-4:  May an employer make contributions for the entire year to the HSAs 

of its employees who are eligible individuals at the beginning of the calendar year 

(on a pre-funded basis) instead of contributing on a pay-as-you-go or on a look-

back basis?

A-4: (a) Contributions on a pre-funded basis.  Yes. An employer may 

make contributions for the entire year to the HSAs of its employees who are 

eligible individuals at the beginning of the calendar year.  An employer that pre-

funds the HSAs of its employees will not fail to satisfy the comparability rules 

because an employee who terminates employment prior to the end of the 

calendar year has received more contributions on a monthly basis than 

employees who work the entire calendar year. See Q & A-12 of this section.

Under section 223(d)(1)(E), an account beneficiary's interest in an HSA is 

nonforfeitable. An employer must make comparable contributions for all 

employees who are comparable participating employees for any month during 

the calendar year, including employees who are eligible individuals hired after the 

date of initial funding.  An employer that makes HSA contributions on a pre-

funded basis may also contribute on a pre-funded basis to the HSAs of 








