OFFICE OF THE TREASURY INSPECTOR GENERAL
FOR TAX ADMINISTRATION

DATE:  04/01/2003

[bookmark: Litigation](700)-100     Litigation  
In all administrative proceedings Treasury Inspector General for Tax Administration (TIGTA) Counsel represents the agency.  This representation encompasses both the assertion of claims on behalf of TIGTA (for example, claims for damage to Government property under the Fair Debt Collection Act) as well as defending against claims asserted by third parties (for example, claims for damage by Government employees under the Federal Tort Claims Act).  TIGTA Counsel cooperates with the Department of Justice in representing the agency in judicial proceedings.  This section sets forth the information and procedures for coordination with Counsel. 

Note:  In all litigation described in this section, TIGTA Counsel represents the agency and its interests and not those of any individual employee.

[bookmark: Labor]100.1   Labor, Employment, Personnel, and Human Resources.

[bookmark: Adverseaction]100.1.1   Adverse Action and Unacceptable Performance Cases.
· Federal personnel law vests jurisdiction in the Merit Systems Protection Board (MSPB) for employee challenges to adverse and performance based actions.  (See Chapter 752 of the Personnel Policy Handbook for definition and explanation of these terms.)  Suspensions of more than 14 calendar days, removals and demotions for misconduct are the most common forms of adverse action.  The denial of a within grade increase (WIGI), reduction in grade, or removal for performance based reasons constitute the bases for performance based actions.  In an appeal of an adverse action or unacceptable performance case filed by an employee, TIGTA Counsel represents the agency and defends the action taken against the employee.  The reasons and specifications set forth in the notice of proposed adverse action and decision letter form the basis of the appeal. 

Note:  The TIGTA Penalty Guide contains examples of misconduct that may result in disciplinary or adverse actions.

· Upon receipt of an employee appeal by the personnel office and referral to Counsel, assignment will be made to an attorney in Counsel's office.  This attorney oversees the assembly of the written record, supplementation of the record through discovery, preparation of testimonial evidence, presentation and argument of motions before the MSPB, presentation of evidence at a hearing before the MSPB, appeals or requests for reconsideration to the entire MSPB Board, and all settlement negotiations. 

· Adequately representing the agency and preparing all necessary legal documents require prompt coordination and cooperation with the Counsel attorney assigned to represent TIGTA.  Most, if not all, of the deadlines communicated by the TIGTA attorney have been ordered by the judge deciding the matter.  In MSPB proceedings, the judges' orders often contain very short deadlines for the gathering of documents and preparation of testimony.  Consequently, prompt compliance with the requested periods is essential.  The failure to timely furnish the requested information, documents or assistance may result in the loss of an opportunity to fully present the evidence or legal arguments that supports the agency's position in a matter.

· When contacted by the assigned TIGTA attorney, your full and complete cooperation is expected.  The TIGTA attorney will work with your managers to make any needed adjustment to your work schedule and other duties to facilitate your assistance as outlined in the preceding paragraph.  The attorney may request you to gather documents, provide information, certify responses to discovery, or testify at a hearing in the matter.  All of these actions are part of the performance of your official duties.  The attorney will also assist you in gathering requested documents and information, will coordinate the effort amongst the different TIGTA functions, and will meet with you to prepare you to testify in the event that you are required to give deposition testimony or testify in a hearing before the MSPB judge.

· The TIGTA attorney assigned to the matter, as the designated representative of the agency, does not represent the interests of any individual and cannot render guidance or advice to the employee against whom the adverse or performance action has been taken.

[bookmark: Discrimination]100.1.2   Discrimination Complaints. 
· When an employee, former employee, applicant, third party, or group of employees allege discrimination, the matter proceeds under the statutory Equal Employment Opportunity (EEO) process as outlined in 29 C.F.R. Part 1614 and Treasury Directive 12-41.  The complaint process consists of two stages known as the informal and formal stages.  Upon the request of a complainant for a hearing by an administrative judge of the Equal Employment Opportunity Commission (EEOC), the matter will be referred by the appropriate Treasury Regional Complaints Center to TIGTA Counsel for the assignment of an attorney to the matter.  Title VII of the Civil Rights Act of 1964 as amended by the Civil Rights Act of 1991, 42 U.S.C. §§ 2000e-16 et seq., the Rehabilitation Act of 1973, 29 U.S.C. §§ 791 et seq., the Age Discrimination in Employment Act, 29 U.S.C. §§ 621 et seq., and the Equal Pay Act of 1963, 29 U.S.C. § 206(d), prohibit the discrimination that forms the bases of these complaints.

· Upon Counsel’s receipt of a formal complaint of discrimination and request for a hearing, an assignment will be made to an attorney in Counsel's office.  This attorney oversees the review of the written record assembled in the investigative file, supplementation of the record through discovery, preparation of testimonial evidence, presentation and argument of motions before the EEOC, presentation of evidence at a hearing before the EEOC, any appeals to the EEOC's Office of Federal Operations, and all settlement negotiations.

· Adequately representing the agency and preparing all necessary legal documents require prompt coordination and cooperation with the Counsel attorney assigned to represent TIGTA.  Most, if not all, of the deadlines communicated by the TIGTA attorney have been ordered by the judge deciding the matter.  In EEOC proceedings the judges' orders sometimes contain very short deadlines for the gathering of documents and preparation of testimony.  Consequently, prompt compliance with the requested periods is essential.  The failure to timely furnish the requested information, documents or assistance may result in the loss of an opportunity to fully present the evidence or legal arguments that supports the agency's position in a matter.

· When contacted by the assigned TIGTA attorney, your full and complete cooperation is expected.  The TIGTA attorney will work with your managers to make any needed adjustment to your work schedule and other duties to facilitate your assistance as outlined in the preceding paragraph.  The attorney may request you to gather documents, provide information, certify responses to discovery, or testify at a hearing in the matter.  All of these actions are part of the performance of your official duties.  The attorney will also assist you in gathering requested documents and information, will coordinate the effort amongst the different TIGTA functions, and will meet with you to prepare you to testify in the event that you are required to give deposition testimony or testify in a hearing before the EEOC judge.

· The TIGTA attorney assigned to the matter, as the designated representative of the agency, does not represent the interests of any individual and cannot render guidance or advice to the complainant asserting the allegation of discrimination.

[bookmark: Unfairlabor]100.1.3   Unfair Labor Practice Proceedings.
· As a law enforcement body placed within the Inspectors General community, all positions within TIGTA are excluded from collective bargaining units by statute.  In carrying out its mission of promoting the economy, efficiency and effectiveness in the administration of internal revenue laws and preventing and detecting fraud and abuse in the programs and operations of the IRS and related entities, TIGTA interacts with employees of the IRS belonging to a collective bargaining unit (union).  The collective bargaining unit representative (union) may assert that TIGTA acts as the representative of IRS management and, through its actions, has committed an unfair labor practice (ULP) under 5 U.S.C. § 7116.  When the union asserts that TIGTA has committed a ULP, it files a charge with the Federal Labor Relations Authority (FLRA).  Upon the receipt of a charge by any functional head within TIGTA, the charge should be forwarded to TIGTA Counsel.  TIGTA Counsel represents the agency in responding to the charge and defending against any complaint issued by the FLRA as a result of the charge.

· Upon receipt of a charge or complaint, assignment will be made to an attorney in Counsel's office.  This attorney oversees responding to the charge, gathering any documents and assembling any written record, supplementation of the record through discovery, preparation of testimonial evidence, presentation and argument of motions before the FLRA, presentation of evidence at a hearing before the FLRA, appeals or requests for reconsideration, and all settlement negotiations. 

· Adequately representing the agency and preparing all necessary legal documents require prompt coordination and cooperation with the Counsel attorney assigned to represent TIGTA.  Most, if not all, of the deadlines communicated by the TIGTA attorney have been ordered by the judge deciding the matter.  In FLRA proceedings, the judges' orders contain very short deadlines for the gathering of documents and preparation of testimony.  Consequently, prompt compliance with the requested periods is essential.  The failure to timely furnish the requested information, documents or assistance may result in the loss of an opportunity to fully present the evidence or legal arguments that supports the agency's position in a matter.

· When contacted by the assigned TIGTA attorney, your full and complete cooperation is expected.  The TIGTA attorney will work with you and your managers to make any needed adjustment to your work schedule and other duties to facilitate your assistance as outlined in the preceding paragraph.  The attorney may request you to gather documents, provide information, certify responses to discovery, or testify at a hearing in the matter.  All of these actions are part of the performance of your official duties.  The attorney will also assist you in gathering requested documents and information, will coordinate the effort amongst the different TIGTA functions, and will meet with you to prepare you to testify in the event that you are required to give deposition testimony or testify in a hearing before the FLRA judge.

· The TIGTA attorney assigned to the matter, as the designated representative of the agency, does not represent the interests of any individual and cannot render guidance or advice to the employee or employees alleged to have committed the act or acts forming the basis of the alleged ULP.

[bookmark: FTCA]100.2   Claims Under 28 U.S.C. § 2672 (Federal Tort Claims Act).
100.2.1    Introduction.  When Congress enacted the Federal Tort Claims Act (FTCA), it authorized private individuals to sue the government for injuries arising from certain types of negligent or wrongful acts committed by governmental employees acting within the scope of their employment.  Before an injured party can file suit, however, he or she must present his or her claim to the appropriate federal agency. The statute then grants the agency six months to investigate and allow, deny, or compromise the claim.  If the agency denies the claim or fails to make final disposition of the claim within this period, the claimant may then institute a tort action against the government in United States District Court. 

This subsection sets forth Office of Chief Counsel’s policies and procedures relating to claims for money damages against the United States for injury to or loss of property or personal injury or death caused by the negligent or wrongful act or omission of an officer or employee of TIGTA while acting within the scope of his or her office or employment.
100.2.2    Authority.  The authority for this subsection is set forth in the Federal Tort Claims Act, 28 U.S.C. §§ 1346(b). 1402(b), 2401(b), and 2671-2680; Department of Justice Regulations (28 C.F.R. Part 14); Treasury Department Regulations (31 C.F.R. Part 3); TIGTA Delegation Order 23; and TIGTA Chief Counsel Delegation Order 1.
100.2.3    Administrative Claim; When Presented; Appropriate Office.  Claimants seeking to assert a claim against TIGTA under the FTCA are encouraged to mail or deliver their claims to the Office of Chief Counsel, Treasury Inspector General for Tax Administration, 1125 15th Street, N.W., Suite 700A, Washington, D.C. 20005.  Claimants may also submit their claims to the Inspector General either directly or through TIGTA’s field offices.  If a claimant elects to file a claim with a field office, that office should record the date of receipt and promptly transmit a copy of the claim to Chief Counsel at the address set forth above.
100.2.4    Administrative Claim, Evidence Or Information To Be Submitted.  Persons asserting claims for personal injury, death, and property damage may be required to furnish specific evidence and information in support of their claims, such as medical records, doctor’s reports, hospital bills, death certificates, proof of ownership, and repair estimates.  Specific guidance regarding the types of evidence and information required may be found at 28 C.F.R. § 14.4.
100.2.5    Administrative Action.  The administrative review and disposition of an FTCA claim is a cooperative venture requiring the efforts of officials from the Office of Chief Counsel and the organizational unit whose activities gave rise to the tort claim.
100.2.5.1    Designated Tort Claims Officials.  The following persons or their designees are Designated Tort Claims Officials with respect to claims that have arisen or may reasonably be expected to arise as a result of the activities of persons within their organizational units:
	Organizational Unit
	Official

	Office of the Inspector General, Executive Directorate
	Inspector General

	Office of Investigations, Headquarters
	Deputy Inspector General for Investigations

	Office of Investigations, Field Divisions
	Special Agent in Charge

	Office of Audit, Headquarters
	Deputy Inspector General for Audit

	Office of Audit, Directorates
	Directors

	Office of Mission Support
	Deputy Inspector General for Mission Support

	Office of Information Technology
	Assistant Inspector General for Information Technology

	Office of Chief Counsel
	Chief Counsel

	Inspector General Criminal Investigator Academy
	Executive Director for the Inspector General Criminal Investigator Academy



100.2.5.2    Notification.  Upon receipt of an administrative claim under the FTCA or of notice of litigation seeking damages for an alleged negligent act or omission of an employee of TIGTA acting within the scope of his or her employment, the Office of Chief Counsel shall notify the relevant Designated Tort Claims Official and shall provide a copy of the administrative claim or the claim filed in the litigation.
100.2.5.3    Investigation.  Designated Tort Claims Officials are responsible for arranging for the investigation of incidents that have given rise, or can reasonably be expected to give rise, to a claim under the FTCA.  When a non-federal person suffers personal injury or death as a result of TIGTA activities, the Designated Tort Claims Official should contact TIGTA-OI’s SAC-SIID.  See (400)-310.3.2.  TIGTA-OI will conduct a formal investigation of the incident and transmit its findings, in ROI form, to the Designated Claims Official and TIGTA’s Office of Chief Counsel. 
TIGTA-OI does not routinely conduct formal investigations in cases where the only injury alleged is property damage.  See (400)-310.3.4.  In such cases, the organizational unit should conduct the investigation itself.  The organizational unit may request assistance from TIGTA-OI if it lacks sufficient capacity to properly investigate all aspects of the claim. In consultation with TIGTA-OI, an organizational unit may also seek assistance, including investigative or expert medical assistance, from another federal agency.  The granting of such assistance may be conditioned upon reimbursement by TIGTA for the expenses of investigation or examination.
100.2.5.4    Administrative Report. Within 30 days of receipt of an administrative claim or litigation, the Designated Tort Claims Official for the relevant organizational unit (as enumerated in ¶ 100.2.5.1, supra) must prepare and forward to the Office of Chief Counsel an Administrative Report.  The Administrative Report shall be in a narrative form, with attachments, and should include the following information and documents, if applicable:
· A complete description of the events that gave rise to the claim or litigation.
· A specific response to each allegation made in any claim or complaint.
· Any information available regarding the questions of whether the claimant or plaintiff actually suffered the harm alleged in the claim or litigation and what individual or organization caused any harm that appears to have occurred.
· Any information available regarding the damages claimed.
· Any policy reasons that the organizational unit wishes to advance for or against the settlement of the claim or litigation.
· Details of any claims that the United States may have against the claimant or plaintiff, whether or not they appear to be related to the subject matter of the claim or litigation.
· A copy of all documents relevant to the issues involved in the claim or litigation.  Original records should not be forwarded to the Office of the Chief Counsel unless specifically requested.  They should, however, be preserved and remain available for litigation if necessary.
Designated Tort Claims Officials should ensure that all Administrative Reports are either prepared or reviewed by an official of the organizational unit who was not personally involved in the incident in question prior to the filing of the claim or suit. 
100.2.5.5    Litigation.   During the course of any litigation, organizational units are responsible for providing assistance to the Office of Chief Counsel in responding to discovery requests such as interrogatories and requests for production of documents, for providing assistance in analyzing factual and program issues, for providing witnesses for depositions and trials, and for assistance in producing affidavits and exhibits for use in the litigation.
100.2.6    Determination of Claims.  Pursuant to TIGTA Delegation Order 23 and Chief Counsel Delegation Order 1, the Deputy Chief Counsel is authorized to approve, disapprove, and compromise tort claims submitted under the provisions of the FTCA.  Certain types of claims, however, must be referred to the Department of the Treasury and the Department of Justice for final approval.  
[bookmark: Unauthorizeddisclosure]100.3   Unauthorized Disclosure Lawsuits.
I.R.C. § 7431 affords a taxpayer the right to sue the United States for damages if a federal employee knowingly, or by reason of negligence, inspects or discloses that taxpayer’s return or return information in violation of I.R.C. § 6103.  I.R.C. § 7431(a)(1).  There is no liability under the statute with respect to an inspection or disclosure resulting from a good faith but erroneous interpretation of I.R.C. § 6103.  I.R.C. § 7431(b).  Upon a finding of liability the United States must pay the taxpayer the greater of $1,000 for each act of unauthorized inspection or disclosure, or the sum of the plaintiff’s actual damages, punitive damages (in the case of willfulness or gross negligence), the costs of suit, and reasonable attorney’s fees.  The taxpayer must file suit within two years of when she/he knew or should have known about the alleged unauthorized disclosure(s).  I.R.C. § 7431(c).  For further information, see also, (400)-290.7.

TIGTA Office of Chief Counsel provides the litigation support to the Department of Justice when defending allegations of unauthorized disclosures of returns or return information by TIGTA employees.  The Office of Chief Counsel personnel assigned to the case will contact relevant TIGTA function personnel for background information and to secure necessary information for any supporting declarations the Justice Department wants executed by TIGTA personnel in its defense of the case.

[bookmark: FOIA]100.4   FOIA Lawsuits.
[bookmark: _GoBack]See § 60.5 of this Chapter. 

[bookmark: PA]100.5   Privacy Act Lawsuits.
The Privacy Act (PA) gives a requester the right to file suit against TIGTA in federal district court for:  refusal to grant a request for access; a final determination not to correct or amend a record; failure to maintain a record with accuracy, relevance, timeliness or completeness; or failure to comply with any other subsection of 5 U.S.C. § 552a.  5 U.S.C. §§ 552a(g)(1)(A)-(g)(1)(D).  The PA gives a requester two years in which to file suit.  5 U.S.C. § 552a(g)(5).  Remedies, which can include injunctive relief (amendment of or access to records) or compensatory damages, vary depending on the alleged violation.  The PA shall not however, be applied, directly or indirectly, to the determination of the existence or possible existence of liability, or of the amount of liability, of any person for any tax, penalty, interest, fine, forfeiture, or other imposition or offense to which the provisions of this title apply.  I.R.C. § 7852(e).

TIGTA Office of Chief Counsel provides litigation support to the Department of Justice in defending TIGTA in a lawsuit filed under the PA.  The Office of Chief Counsel personnel assigned to the case will contact the TIGTA functions whose actions are at issue for background information and to secure necessary information for any supporting declarations the Justice Department wants executed by TIGTA personnel in its defense of the case.

[bookmark: Collection]100.6   Collection Of Debts Owed the United States.
100.6.1    Introduction.  The federal debt collection laws, 31 U.S.C. § 3701, et seq., authorize and direct the heads of federal agencies and their designees to collect the debts of the United States arising out of the functions of their agencies.  The purpose of this subsection is to summarize the policies and procedures of TIGTA concerning the collection and compromise of debts arising out of TIGTA’s operations. 
100.6.2    Authority.  The authority for this subsection is set forth in the federal debt collection laws codified at 31 U.S.C. §§ 3701, 3711, 3716, 3717, 3718, 3719, 3720A, 3720B, 3720C, 3720D, and 3720E; the Federal Claims Collection Standards, 31 C.F.R. Parts 900-904; interim Treasury Department Regulations, 67 C.F.R. 65844 (Oct. 28, 2002) (to be codified at 31 C.F.R. Part 5); and Treasury Directive 34-02, Credit Management and Debt Collection.
Note: The law and regulations governing claims collection remains in a state of flux.  In particular, the Treasury Department Regulations and Treasury Directive mentioned above are not in their final forms.  Note also that the rate of interest charged under 31 U.S.C. § 3717(a)—currently 2%—can vary quarterly if rates are unsettled.  Persons engaged in the collection process should ensure that they are following the most recent guidance.
100.6.3    Definitions.   For purposes of this subsection, the following terms shall have the meanings set forth below.
· Act means the federal debt collection laws, as amended, set forth at 31 U.S.C. §§ 3701, et seq.   Specific versions of these laws include the Federal Claims Collection Act of 1966, the Debt Collection Act of 1982, and the Debt Collection Improvement Act of 1996. 
· Claim and debt are synonymous and interchangeable.  They refer to an amount of money or property which has been determined by an appropriate agency official to be owed to the United States from any person, organization, or entity, except another federal agency.  They include amounts owing to the United States on account of loans insured or guaranteed by the United States and all other amounts due the United States from fees, leases, rents, royalties, services, sales of real or personal property, overpayments, fines, penalties, damages, interest, taxes, and forfeitures (except those arising under the Uniform Code of Military Justice), and other similar sources.  See 31 U.S.C. § 3701; 31 C.F.R. § 900.2(a).
· Claims collection official means a person authorized to engage in the collection of a debt of the United States arising out of TIGTA’s activities.
· DCC or “debt collection center” means a federal agency (or unit or subagency) that has been designated by the Secretary of the Treasury to collect debts of the United States.
· Delinquent debt means a debt that has not been paid by the date specified in TIGTA’s initial written demand for payment or applicable agreement or instrument (including a post-delinquency payment agreement) unless other satisfactory payment arrangements have been made.
· FMS means the Department of the Treasury’s Financial Management Service.
· Inspector General means the Treasury Inspector General for Tax Administration, personally.
· Joint Regulations means the Federal Claims Collection Standards jointly published by the Department of Justice and the Department of the Treasury at 31 C.F.R. Parts 900-904.
· TIGTA means the Office of the Treasury Inspector General for Tax Administration.
100.6.4    Generally.
100.6.4.1    Process.  The collection of a debt covered by this subsection can be described as occurring in four phases.  In the first phase, an appropriate official establishes the existence of a valid debt due and owing the United States.  Next, a claims collection official makes demand upon the debtor and attempts to negotiate a compromise of the debt.  In the third phase, unresolved debts are referred to the Chief Counsel for administrative collection proceedings.  Finally, debts determined by the Chief Counsel to be administratively uncollectible are disposed of through formal termination of collection activities, referral for litigation, or other conclusive measures.
Note: TIGTA is not limited to the remedies specified in the Joint Regulations and may use any authorized remedy to collect a debt, including a demand for return of property, provided that the additional remedy is not inconsistent with the federal debt collection laws or other relevant statutes.  See 31 C.F.R. § 900.1(c); 31 C.F.R. § 5.2(b)(4).
100.6.4.2    Scope.  The standards established by Act, the Joint Regulations, and this subsection apply to the collection of most types of obligations owed to the United States as a result of TIGTA’s activities, including debts founded upon contract, claims arising from torts or damage to TIGTA property, and debts based upon an erroneous payment of money to or on behalf of a TIGTA employee.  The standards do not, however, apply to certain types of obligations, including:
· Debts arising in whole or in part on conduct in violation of the antitrust laws or which involve fraud, the presentation of a false claim, or misrepresentation on the part of the debtor or any party having an interest in the debt.  Such debts must be referred to the Department of Justice, which may in its discretion return them to the Treasury Department for further handling in accordance with the Joint Regulations. See 31 C.F.R. § 900.3(a).
· Tax debts. See 31 C.F.R. § 900.3(b).
· Debts between or among federal agencies.  See 31 C.F.R. § 900.3(c).
· Debts governed by other federal statutes or regulations, such as Title 11 of the United States Code. See 31 C.F.R. § 900.1(a).
This Section also does not apply to offsets made by TIGTA for the purpose of assisting other federal agencies in the collection of debts owed to them.  Information regarding TIGTA’s role in this process may be found at 31 C.F.R. §§ 5.20 and 5.21. 
100.6.4.3    Legal Support.  Employees of TIGTA’s Office of Chief Counsel are available to provide advice, forms, and assistance regarding all aspects of the debt collection process.  The Office of Chief Counsel may be contacted in writing, by e-mail, or over the telephone at the following addresses and telephone numbers:
Office of Chief Counsel
Treasury Inspector General for Tax Administration
IG:CC, Room 700A
1125 15th Street, N.W.
Washington, D.C. 20005

*TIGTA Counsel Office (E-Mail)

(202) 622-4068 (Voice)
(202) 622-3339 (Facsimile)

100.6.5    Omissions.  The failure of TIGTA to comply with any provision in this subsection shall not serve as a defense to the debt.
100.6.6    Phase I - Establishment Of The Debt.
100.6.6.1    Generally.   A debt becomes established for purposes of the federal debt collection laws when an “appropriate official of the Federal Government” determines that an “amount of funds or property” is owed to the United States.  The identity of the appropriate official, the formality of the determination, and the timing of the establishment will vary according to the facts and circumstances of the particular case, but the existence or non-existence of a valid debt will be apparent in most cases.
100.6.6.2    Interest, Penalties, And Administrative Costs.  Unless waived or otherwise required by law, TIGTA charges interest, penalties, and administrative costs on debts owed to the United States in accordance with the provisions of 31 U.S.C. § 3717.  See 31 C.F.R. §§ 5.5(a) and 901.9(a).
100.6.6.2.1    Interest.  Interest ordinarily accrues from the date of delinquency.  Unless otherwise established by contract, repayment agreement or statute, or necessary to protect the rights of the United States, the rate of interest charged shall be the rate established annually by the Secretary of the Treasury in accordance with 31 U.S.C. § 3717 and shall remain fixed for the duration of the indebtedness.  Interest shall not be compounded, but if the debtor defaults on a repayment agreement, uncollected charges may be added to the principal under any new repayment agreement.  See 31 C.F.R. § 901.9(b).
100.6.6.2.2    Administrative costs.   Debtors should be assessed for the administrative costs incurred by TIGTA for handling and processing a delinquent debt.  See 31 C.F.R. § 901.9(c).
100.6.6.2.3    Penalties.   Unless otherwise established by contract, repayment agreement, or statute, TIGTA should charge a penalty pursuant to 31 U.S.C. § 3717(e)(2), at the rate of 6% per year, on the amount due on a debt that is delinquent for more than 90 days.  See 31 C.F.R. §§ 5.5(a) and 901.9(d).
100.6.6.2.4    Accrual During Suspension.  In most cases, interest, penalties, and administrative costs will continue to accrue during any period when collection has been suspended for any reason (for example, when a debtor has requested a hearing).  The claims collection official may suspend accrual of any or all of these charges when accrual would be against equity and good conscience or not in the United States’ best interest.  See 31 C.F.R. § 5.5(c).
100.6.6.2.5    Waiver of Interest, Administrative Charges, and Penalties.   Agencies must waive the collection of interest, penalties, and administrative charges imposed under the Joint Regulations on that portion of a debt that is paid within 30 days of the date on which interest began to accrue.  Claims collection officials may extend this period on a case-by-case basis.  Claims collection officials may also waive the collection of interest, penalties, and administrative costs, in whole or in part, as part of a compromise or upon a determination that the collection of these charges is against equity and good conscience or is not in the best interest of the United States.  Approval from the Office of Chief Counsel is not required to waive such charges.  See 31 C.F.R. §§ 5.5(b) and 901.9(g).
100.6.7    Phase II – Demand And Negotiation.  Once a debt has been established, it becomes the responsibility of the claims collection official having primary jurisdiction over the person or units whose activities gave rise to the debt to make written demand on the debtor and explore the possibility of a compromise.  Unless extended by the Chief Counsel, the claims collection official has 90 days from the date the debt is identified to negotiate a compromise with the debtor.  If no agreement is reached within this period, or if at any time the claims collection official determines that further demand and negotiations will be futile, the debt should be referred to Chief Counsel for further action.
100.6.7.1    Demand.  No later than 30 days after receiving information about the existence of a debt, the claims collection official should make written demand upon the debtor as described in 31 C.F.R. §§ 5.4(a) and 901.2.
100.6.7.1.1    Form Of Demand.  A demand letter should advise the debtor of the consequences of failing to cooperate with the agency to resolve the debt.  At a minimum, the letter must inform the debtor of the following information required by 31 C.F.R. §§ 5.4(a)(1) through (a)(5):
· The nature and amount of the debt, and the facts giving rise to the debt.
· How interest, penalties, and administrative costs are added to the debt, the date by which payment should be made to avoid such charges, and that such assessments must be made unless excused in accordance with 31 C.F.R. § 901.9.
· The methods by which TIGTA intends to enforce collection and the date by which payment should be made to avoid such collection activities. See text 100.6.8.2 of this Section.
· TIGTA’s willingness to discuss alternative payment arrangements and how the debtor may enter into a written agreement to repay the debt under terms acceptable to TIGTA.
· The name, address, and telephone number of the claims collection official or other point of contact within TIGTA.
In addition to the foregoing, the letter should provide the debtor with notice of additional information described in 31 C.F.R. §§ 5.4(a)(6) through (a)(17), unless the claims collection official determines in consultation with the Office of Chief Counsel that such notice is unnecessary.  See 31 C.F.R. § 5.4(b).  A sample demand letter is attached hereto as Exhibit (700)-100.1. 
100.6.7.1.2    Timing And Delivery Of Demand.  The specific timing and number of demand letters shall depend upon the type and amount of the debt and the debtor's response, if any, to the agency's letters or telephone calls.  In most cases, one or two demand letters will suffice.  Unless a statute provides otherwise, notices and demand letters may be delivered to the debtor by first-class mail and, unless returned by the United States Postal Service, claims collection officials may presume that notice was received.  Claims collection officials should exercise care to ensure that any communications are mailed or hand-delivered on the same day that they are dated.  See generally 31 C.F.R. §§ 901.2(a) and (c).
100.6.7.2    Debtor’s Right to Inspection and Copying.  Upon written request to the claims collection official, a debtor may inspect and copy TIGTA records relating to the debt.  Requests for copies of such records should be in writing, be signed by the debtor or the debtor’s legal representative, and be accompanied by a photocopy of a picture ID, a power of attorney, or other satisfactory means of establishing the writer’s authority to inspect documents on the debtor’s behalf.  Within ten (10) business days of receiving such a request, the claims collection official should assemble and produce to the debtor copies of all non-privileged records relating to the debt.  Absent approval from Chief Counsel, however, the records produced to the debtor should not include any information protected from disclosure under federal law, such as return information, attorney-client communications, grand jury materials, Privacy Act information not relating to the debtor, and documents relating to ongoing investigations.
100.6.7.3    Negotiation and Compromise.
100.6.7.3.1    Communication With Debtors.  Promptly upon learning of the existence of a debt, either before or after the issuance of the written demand, the claims collection official should attempt to contact the debtor and negotiate the terms for repayment. Unless capable of concluding a settlement on his or her own authority, however, the claims collection official should explain to the debtor that no compromise will be binding upon TIGTA until approved by Chief Counsel.  See text 100.6.7.3.2 of this Section.
Note: Claims collection officials should respond promptly to communications from debtors, within 30 days whenever feasible, and should advise debtors who dispute debts to furnish available evidence to support their contentions. See 31 C.F.R. § 901.2(e).
100.6.7.3.2    Compromise Authority.  A claims collection official may compromise any debt under his or her jurisdiction if such debt does not exceed $100,000, exclusive of interest, penalties, and administrative costs.  See Treas. Dir. 34-02, ¶ 8.c.  In most cases, a claims collection official need not obtain approval from Chief Counsel before entering into a compromise that waives, in whole or in part, the collection of interest, penalties, and administrative costs.  See text 100.6.6.2.4 of this Section.  Chief Counsel approval is required, however, in any case in which a compromise will impair the United States’ recovery of the principal of a debt valued at more than $1,500.  See Treas. Dir. 34-02, ¶ 8.b.
100.6.7.3.3    Bases For Compromise.  It the policy of the United States Government to require full payment of all valid debts whenever possible.  A claims collection official may, however, compromise a debt for less than full value if any of the following circumstances exist:
· The debtor is unable to pay the full amount in a reasonable time, as verified through sworn financial statements, credit reports, or other financial information.
· The Government is unable to collect the debt in full within a reasonable time by enforced collection proceedings.
· The cost of collecting the debt does not justify the enforced collection of the full amount.
· There is significant doubt concerning the Government’s ability to prove its case in court.
More specific guidance concerning the information to be gathered and the factors to be considered when assessing a debtor’s ability to pay, the likely costs of collection, and the risks of litigation may be found at 31 C.F.R. § 902.2.  See also TD 34-02, ¶ 8.a.; TFM Supplement, “Managing Government Credit,” ch. 5.
100.6.7.3.4    Payment Terms.  Whenever feasible, the claims collection official should attempt to collect the debt in a single lump sum payment.  An installment plan may be adopted, however, if the debtor’s verified financial statements confirm that he or she is financially unable to pay a debt in a single lump sum.  The size and frequency of the installment payments should bear a reasonable relationship to the size of the debt and the debtor’s ability to pay and should, if possible, suffice to liquidate the debt within 3 years.  Whenever possible, the claims collection official should also obtain security for repayment.  See generally 31 C.F.R. §§ 5.6, 901.8, and 902.2(f).
Note: When possible, compromises of claims for damage to TIGTA property should specify that payment be made directly to the repair shop, as payments made to TIGTA must ordinarily be turned over to the Treasury Department as miscellaneous receipts.
100.6.7.3.5    Settlement Agreements.  In all appropriate instances, a compromise should be implemented by means of a mutual release in which the Government releases the debtor from further non-tax liability in consideration for the debtor’s payment in full of the compromise amount and the debtor’s release and discharge of the Government and its officials, past and present, from any and all claims and causes of action arising from the same transaction.  See 31 C.F.R. § 902.7.  An arrangement to accept payments in installments should also be reflected in an enforceable written agreement that specifies all of the terms of the arrangement and provides for acceleration and reinstatement of the original debt (less any payments received) in the event of a default.  See 31 C.F.R. §§ 901.8(a), 901.8(c) and 902.2(f).
100.6.7.4    Referral Of A Debt To Chief Counsel.
100.6.7.4.1    Bases For Referral. Collection matters should be referred to the Chief Counsel for further action if any of the following circumstances are present:
· A bankruptcy petition has been filed with respect to the debtor.  See 31 C.F.R. § 901.2(h).
· The debt is not subject to collection under the federal debt collection laws.  See ¶ 100.6.4.1, supra.
· The claims collection official has received a potentially acceptable offer of compromise but is unable to accept the offer on his or her own authority because the amount of the debt exceeds $1,500.  See generally text 100.6.7.3.2 of this Section.
· The claims collection official concludes that prompt referral for administrative collection and/or litigation is necessary to protect the Government’s interest, for example, when the debtor is about to receive a substantial payment from the Government or the statute of limitations on the debt is about to expire.  See 31 C.F.R. § 901.2(a).
· The claims collection official has been unable to negotiate an acceptable compromise with the debtor and more than 90 days have elapsed from the time the claims collection official issued the first demand letter under text 100.6.7.1 of this Section.
· The claims collection official concludes that further demand and negotiation would be futile under the present circumstances.
100.6.7.4.2    Contents Of Referral.  All referrals to Chief Counsel must be made in writing.  When a debt is referred to Chief Counsel for review of a proposed settlement, the referral should be accompanied by a brief description of the manner in which the debt arose, the terms of the proposed compromise, and a copy of any proposed release or settlement documents.  Referrals for all other reasons should be accompanied by the following information and materials, if available:
· The debtor’s last known address and telephone number.
· The reasons for the referral.
· A brief description of the nature and amount of the debt, including any defenses the debtor may have.
· A summary of any known sources of income or assets of the debtor.
· A summary of any communications with the debtor concerning the debt or compromise thereof.
· A copy of any demand letters delivered to the debtor and any responses thereto.
100.6.7.4.3    Effect of Referral.  Upon referral of the debt, the Chief Counsel or his or her designee shall be substituted as the claims collection official.  In most cases, the former claims collection official should thereupon discontinue his or her efforts to compromise the debt.  Chief Counsel may, however, return the matter to the function for further action if warranted by the circumstances. 
100.6.8    Phase III – Administrative Collection Proceedings.
100.6.8.1    Generally.  If a claims collection official is unable to resolve a debt through demand and negotiation, the matter is then referred to the Chief Counsel for further collection proceedings.  In such cases, the Chief Counsel must first determine whether administrative collection proceedings should be instituted and, if so, the collection procedures that should be used.
100.6.8.2    Types of administrative collection procedures.  Chief Counsel may use any or all of the following administrative collection procedures to enforce a valid debt owing to the United States.
100.6.8.2.1    Centralized Administrative Offset Under The Treasury Offset Program.  When possible, TIGTA uses the Treasury Offset Program (TOP) administered by the Financial Management Service to collect delinquent Treasury debts.  Under this program, before a federal payment is disbursed, FMS compares the name and taxpayer identification number (TIN) of the payee with the names and TINs of debtors that have been submitted by federal and state agencies to the TOP database.  If there is a match, FMS offsets all or a portion of the federal payment, disburses any remaining payment to the payee, and remits the offset amount to the creditor agency.  Federal payments eligible for offset include, but are not limited to, income tax refunds, salary, travel advances and reimbursements, retirement and vendor payments, and Social Security and other benefit payments.  See generally 31 C.F.R. §§ 5.09(c) and 285.12.
100.6.8.2.1.1.    Procedures.  TIGTA may voluntarily transfer a past due, legally enforceable debt to FMS for collection through the TOP Program if, at least 60 days prior to initiating the offset, TIGTA sends the debtor the notice described in text 100.6.7.1.1 of this Section.  See generally 31 C.F.R. §§ 5.9(b) and 5.10(a)(2).  The referral to FMS must comport with the procedures described in 31 C.F.R. § 285.12.  In addition, referrals must be accompanied by a written certification attesting that the debt is valid, delinquent, and legally enforceable; that there are no legal bars to offset; and that TIGTA has complied with the requirements of 31 C.F.R. Part 5.  A sample certification is appended hereto as Exhibit (700)-100.2.   
100.6.8.2.1.2.    See generally 31 C.F.R. §§ 5.9(b)Review of the Debt and Terms of Repayment.  A debtor is entitled to request an administrative review of TIGTA’s determination that the debtor owes a Treasury debt, and to present evidence that the debt, in whole or in part, is not delinquent or legally enforceable.  In addition, a debtor is entitled to seek administrative review of the terms of repayment.  See generally 31 C.F.R. § 5.10(c).
100.6.8.2.1.2.1. Form of Request.  Requests for review of a debt or repayment terms must be made in a writing signed by the debtor or the debtor’s legal representative.  The request should be directed to the claims collection official and contain the following information, when applicable:
· A detailed explanation of why the debtor believes the debt is not delinquent or enforceable.
· A detailed explanation of why the debtor believes the terms of repayment should be modified.
· Documentary evidence supporting the debtor’s arguments.
100.6.8.2.1.2.2. Review.  The claims collection official is responsible for promptly acting on any request for review of a debt or terms of repayment.  In most cases, the debtor’s request can be resolved through a review of the written record, including documentation provided by the debtor.  When the official cannot resolve the question of indebtedness by review of the documentary evidence (e.g., when the validity of the debt turns on a question of veracity or credibility), the official should provide the debtor with a reasonable opportunity for an oral hearing.  Unless required by statute, an oral hearing need not be a formal evidentiary proceeding, nor must it be transcribed, but the claims collection official should carefully document all significant matters discussed.  The claims collection official may, at his or her discretion, suspend collection actions pending the resolution of the debtor’s dispute.  See generally 31 C.F.R. § 5.10(c).
100.6.8.2.1.2.3. Decision.  The deciding official should issue his or her decision on the request for review promptly after concluding the evidentiary portion of the review.  This decision should be in writing, with copies sent to the debtor and/or his or her legal representative, and should describe in detail the bases for the decision.
100.6.8.2.1.2.4. Suspension of Collection Activities.  The claims collection official may, at his or her discretion, suspend collection actions pending the resolution of a debtor’s request for review.  See generally 31 C.F.R. § 5.10(c).
100.6.8.2.2    Agency or Non-Centralized Administrative Offset.  When centralized administrative offset is not available or appropriate, TIGTA may collect past-due, legally enforceable debts by offsetting a payment internally, requesting offset directly from another Treasury, or requesting an offset directly from a federal, non-Treasury payment agency.
100.6.8.2.2.1.    Prerequisites.  TIGTA must provide the debtor with a copy of the notice described in text 100.6.7.1.1 of this Section at least 30 days before the offset may take place.  See generally 31 C.F.R. § 5.10(b)(2).  When referring a debt outside of TIGTA for non-centralized administrative offset, the offset request must be accompanied by a written certification asserting that the debt is valid, delinquent, and legally enforceable in the amount stated; that there are no legal bars to collection by offset, and that all regulatory prerequisites to offset have been met. Requests for non-centralized offset addressed to other Treasury entities should be routed through Treasury’s Deputy Chief Financial Officer.  See generally 31 C.F.R. §§ 5.10(b), 5.20(c), and 901.3(c).
100.6.8.2.2.2.    Review of the Debt and Terms of Repayment.  Debtors who are or may be subjected to non-centralized offset have the same rights to review as debtors subjected to centralized offset.  A discussion of these rights may be found in text 100.6.8.2.1.2 of this Section. 
100.6.8.2.2.3.    Procedures For Expedited Non-Centralized Offset.  TIGTA may effect an offset against a payment to a debtor before issuing the notice described in text 100.6.7.1.1 of this Section or affording the debtor an administrative review of the debt if the 
· The offset is in the nature of a recoupment.
· The debt arises under a contract as set forth in Cecile Industries, Inc. v. Cheney, 995 F.2d 1052 (Fed. Cir. 1993).
· TIGTA first learns of the existence of the amount owed by the debtor when there is insufficient time before payment would be made to the debtor/payee to allow for prior notice and an opportunity for review.  TIGTA must, however, provide such notice and opportunity for review as soon as is practicable.  See 31 C.F.R. §§ 5.10(d) and 901.3(b)(4)(iii).
100.6.8.2.3    Tax Refund Offset.  In most cases, TIGTA offsets debts against a debtor’s tax refund through FMS’s Treasury Offset Program.  Such offsets generally require 60 days advance notice and compliance with the procedures described in text 100.6.8.2.1 of this Section.  See generally 31 U.S.C. § 3720A; 31 C.F.R. §§ 5.11 and 285.2.
100.6.8.2.4    Federal Salary Offset.  TIGTA usually offsets a debt against the debtor’s federal Salary through FMS’s Treasury Offset Program. See text 100.6.8.2.1 of this Section.  When centralized federal salary offset is not available, TIGTA may collect delinquent debts through non-centralized salary offset under 5 C.F.R. § 550.1109.  In addition, TIGTA may collect a debt through salary offset without following the Joint Regulations if authorized to do so by statute; e.g., 5 U.S.C. § 4108 (recovery of training expenses) and 5 U.S.C. § 5705 (recovery of travel advances not used for allowable travel expenses). 
100.6.8.2.4.1.    Prerequisites.  At least 30 days before internally offsetting or requesting that another federal agency offset an employee’s salary, TIGTA must send to the debtor employee a notice in accordance with text 100.6.7.1.1 of this Section.  See generally 31 C.F.R. §§ 5.12(c).  TIGTA, however, need not provide an employee with prior notice of adjustments in the following instances:
· The adjustment arises out of an election of or changes in coverage under a federal benefits program requiring periodic deductions from pay, if the amount to be recovered was accumulated over four pay periods or less.  See 31 C.F.R. § 5.12(d)(1).
· The adjustment is made to correct an overpayment of pay attributable to clerical or administrative errors or delays in processing pay documents, if the overpayment occurred within the four pay periods preceding the adjustment and, at the time of the adjustment or soon thereafter, the employee is provided written notice of the nature and amount of the adjustment and the point of contact for contesting the adjustment.  See 31 C.F.R. § 5.12(d)(2).
· The adjustment is for purposes of collecting a debt of $50 or less and, at the time of the adjustment or soon thereafter as is practicable, the employee is provided written notice of the nature and amount of the adjustment and the point of contact for contesting the adjustment.  See 31 C.F.R. § 5.12(d)(3).
100.6.8.2.4.2.    Procedures.  TIGTA must provide the debtor with a copy of the notice described in text 100.6.7.1.1 of this Section at least 30 days before the offset may take place.  See generally 31 C.F.R. § 5.10(b)(2).  When referring a debt outside of TIGTA for non-centralized administrative salary offset, the offset request must be accompanied by a written certification asserting that the debt is valid, delinquent, and legally enforceable in the amount stated; that there are no legal bars to collection by salary offset, and that all due process and other prerequisites to salary offset have been met.  Requests for non-centralized salary offset addressed to other Treasury entities should be routed through Treasury’s Deputy Chief Financial Officer.  See generally 31 U.S.C. § 3716(a); 31 C.F.R. §§ 5.12(c), 5.20(c), and 901.3(c).
100.6.8.2.4.3.    Review.  A federal employee who has received a notice that his or her Treasury debt will be collected by means of a salary offset may request a hearing concerning the existence or amount of the debt.  The employee may also request a hearing concerning the amount to be deducted from the employee’s pay each pay period.  See generally 31 C.F.R. § 5.12(e).
100.6.8.2.4.3.1. Form of Request.  Requests for review of a debt or repayment terms must be made in a writing signed by the debtor or the debtor’s legal representative.  The request should be directed to the claims collection official and describe the aspects of the debt or proposed deductions that the debtor wishes to challenge.  The request should also identify the type of hearing requested and, if oral, explain why the matter cannot be resolved by a review of the documentary evidence alone.
100.6.8.2.4.3.2. Timing of Request.  The request for hearing on a proposed salary offset must be received by the claims collection official no later than the 15th calendar day following the employee’s receipt of the notice.  If the employee fails to submit a request within this time period, the employee will have waived his or her right to a hearing and the salary offset may be initiated.  The claims collection official should, however, a late request for a hearing if the employee can show that his or her tardiness was for reasons beyond the employee’s control, or that the employee failed to receive actual notice of the filing.  See generally 31 C.F.R. §§ 5.12(e)(1) and (e)(2).
100.6.8.2.4.3.3. Hearing.  If the claims collection official receives a timely request for a hearing, he or she should ask the Treasury’s Deputy Chief Financial Officer or other designee to appoint a hearing official to consider the employee’s arguments. See generally 31 C.F.R. § 5.12(e)(3). In accordance with 31 C.F.R. §§ 5.12(e)(4) through (e)(11), the hearing official will then gather evidence, establish a briefing schedule, conduct any hearings deemed necessary, and prepare a written decision based on the evidence.  The hearing official’s decision is final and binding on TIGTA.  See generally 31 C.F.R. § 5.12(e)(12).
100.6.8.2.4.3.4. Salary Offset Process. In most cases, salary offset will commence within three official pay periods following receipt of the creditor agency’s request and can be as much as 15% of the employee’s disposable pay per pay period.  Deductions may exceed 15% of disposable pay with the employee’s consent, or if the deduction is being taken from the employee’s final salary payment.  Detailed provisions governing the precise manner in which the salary offset is implemented are set forth in 31 C.F.R. § 5.12(g).   
100.6.8.2.4.4.    Administrative Wage Garnishment.  The administrative wage garnishment remedy allows federal agencies to issue orders directing a debtor’s non-federal employer, public or private, to withhold sums from the debtor’s salary for purposes of satisfying certain non-tax obligations arising from federal programs.  The regulations governing this collection remedy, including those establishing a right to notice and a hearing, are set forth at 31 C.F.R. §§ 5.13 and 285.11.  See also 31 U.S.C. § 3720D; 31 C.F.R. §§ 5.13 and 285.11.
100.6.8.2.5    Liquidation Of Collateral.  In certain cases, an agency may be authorized to liquidate collateral or security posted by the debtor for the purpose of assuring the performance of his or her obligations to the Government.  See generally 31 C.F.R. § 901.7.
100.6.8.2.6    Credit Reporting Agencies.  TIGTA may report delinquent debts to credit bureaus and other automated databases in accordance with the provisions of 31 U.S.C. 3711(e), 31 C.F.R. § 901.4, and the Office of Management and Budget Circular A-129, “Policies for Federal Credit Programs and Nontax Receivables.”   Before making such a report to a consumer credit reporting agency, TIGTA must give the debtor at least 60 days advance notice in accordance with text 100.6.7.1.1 of this Section.  See generally 31 C.F.R. § 5.14.
100.6.8.2.7    Collection Contractors.  Treasury regulations do not authorize TIGTA to enter into contracts with private collection contractors to obtain debt collection, asset location, and income search services.  FMS, however, may employ such contractors when collecting delinquent debts transferred to it by TIGTA.  See generally 31 U.S.C. § 3701(f); 31 C.F.R. §§ 5.15 and 901.5.
100.6.8.2.8    Suspension of Eligibility for Federal Loans, Licenses, Permits and Privileges.  In some cases, a delinquent debtor may be barred from receiving credit, licenses, permits, or other privileges granted by Treasury entities, especially if the debtor’s delinquency is willful or inexcusable.  The claims collection official should consult with counsel if he believes that the debtor is currently entitled to receive such privileges.  See generally 31 U.S.C. § 3720B; 31 C.F.R. §§ 5.17, 285.13, and 901.6.
100.6.8.3    Special Review of Administrative Collection Activity.  A debtor who owes a Treasury debt may, at any time, request a special review by the applicable claims collection official of the amount of any offset, administrative wage garnishment, or voluntary payment, based on materially changed circumstances beyond the control of the debtor such as, but not limited to, catastrophic illness, divorce, death, or disability. Although such request need not be in writing, it will not be considered unless and until the debtor submits the detailed statement of expenses, supporting documents, and alternative payment arrangements described in 31 C.F.R. §§ 5.18(b) and (c).  Upon receipt of these materials, the claims collection official will promptly determine whether the current offset, garnishment, or repayment schedule imposes extreme financial hardship on the debtor.See 31 C.F. R. § 5.18(c).  The claims collection official will then notify the debtor in writing of such determination, including if appropriate, details concerning any revisions to an offset, garnishment, or repayment schedule.  If revisions are appropriate, the claims collection official must also transmit these changes to any appropriate collecting agencies or officials.  See 31 C.F.R. § 5.18(c).
100.6.8.4    Compromise.  The Chief Counsel may, at any time following receipt of a debt referred for purposes of administrative collection, compromise that debt in accordance with the federal debt collection laws, the Joint Regulations, and the standards set forth at text 100.6.7.3.3 of this Section.
100.6.8.5    Referrals.
100.6.8.5.1    FMS.  Chief Counsel must refer most past due, legally enforceable non-tax debts that are over 180 days delinquent to FMS for collection.  Exceptions to this requirement and the procedures for making such referrals are set forth at 31 C.F.R. §§ 285.12 and 901.3(b).
100.6.8.5.2    Department of Justice.  The Chief Counsel must refer the following matters to the Department of Justice (DOJ) for further action:
· Proposals for compromises of debts having a principal balance in excess of $100,000.  See 31 C.F.R. §§ 5.16(a) and 902.1(b).
· Proposals for suspension of collection activity on debts having a principal balance in excess of $100,000.  See 31 C.F.R. §§ 5.16(a) and 903.1(b).
· Proposals for termination of collection activity on debts having a principal balance in excess of $100,000.  See 31 C.F.R. §§ 5.16(a) and 903.1(b).
· Meritorious debts that cannot be collected, compromised, suspended, or terminated under the Joint Regulations.  See 31 C.F.R. §§ 5.16(b) and 904.1(a).
100.6.9    Phase IV - Conclusion Of Administrative Collection Activities.
100.6.9.1    Generally. TIGTA may discontinue administrative collection activity on a debt if:  (a) the debt has been paid in full; (b) the debt has been compromised and the debtor is in compliance with any obligations under the repayment agreement; (c) collection of the debt has been suspended; (d) collection of the debt has been terminated; or (e) the debt has been referred to DOJ for litigation.
100.6.9.2    Suspension.  Chief Counsel may temporarily suspend all collection activities with respect to a particular debtor or a particular debt in the following circumstances:
· If TIGTA cannot locate the debtor, the debtor’s financial condition is expected to improve, or the debtor has requested a waiver or review of the debt.  See 31 C.F.R. §§ 903.2(a) and (c).
· If warranted by the debtor’s current financial condition and future prospects and either the statute of limitations has not expired, collection by administrative offset remains possible, or the debtor has agreed to pay interest on the portion of the debt whose collection has been suspended.  See 31 C.F.R. § 903.2(b). 
· Upon the filing of a petition in bankruptcy with respect to a debtor.  See 31 C.F.R. § 903.2(d).
100.6.9.3    Termination.
100.6.9.3.1    Generally.  Termination ceases the active collection of the debt. Termination does not, however, preclude TIGTA from retaining a record of the debt for purposes of selling the debt, pursuing collection at a subsequent date, engaging in future offsets, or screening future applicants.  31 C.F.R. § 903.3(b).
100.6.9.3.2    Bases.  The Chief Counsel may terminate collection of a debt upon a determination that, having pursued all appropriate means of collection, the debt is uncollectible for one or more of the following reasons:
· TIGTA is unable to collect any substantial amount through its own efforts or through the efforts of others.
· TIGTA is unable to locate the debtor.
· The costs of collection are anticipated to exceed the amount recoverable.
· The debt is legally without merit or enforcement is barred by applicable statutes of limitations.
· The debt cannot be substantiated.
· The debt has been discharged in bankruptcy.
See 31 C.F.R. § 903.3; TD 34-02, ¶ 8.a.  Notwithstanding the foregoing, termination may not be appropriate where a significant enforcement policy is involved or recovery of a judgment is a prerequisite to the imposition of administrative sanctions.  In such cases, the debt should be referred for litigation.  31 C.F.R. § 903.4.
100.6.9.4    Referrals for litigation.
100.6.9.4.1    Generally.  The Chief Counsel may refer meritorious claims to the Department of Justice for litigation if such claims cannot be compromised, administrative collection proceedings have not been effective, and the claims do not meet the requirements for suspension or termination.  See 31 C.F.R. § 904.1(a).
100.6.9.4.2    Monetary Limitation.  Claims valued at less than $2,500, exclusive of interest, penalties, and administrative costs, should generally not be referred for litigation unless the Chief Counsel, in consultation with the Financial Litigation Staff of the Executive Office for United States Attorneys, concludes that:
· The litigation is important to ensure compliance with the agency’s policies or programs.  See 31 C.F.R. § 904.4(b)(1).
· The claim is being referred solely for the purpose of securing a judgment against the debtor, which will be filed as a lien against the debtor’s property and returned to TIGTA for enforcement.  See 31 C.F.R. § 904.4(b)(2).
· The debtor has the clear ability to pay the claim and the Government effectively can enforce payment.  See 31 C.F.R. § 904.4(b)(3).
100.6.9.4.3    Procedure.  Claims valued at $1,000,000 or less, exclusive of penalties and interest, are ordinarily referred to the Department of Justice’s Nationwide Central Intake Facility, while claims valued at more than $1,000,000 usually are referred to the Civil Division.  Referrals should be accompanied by a completed Claims Collection Litigation Report, a signed Certificate of Indebtedness, and certified copies of any documents that form the basis for the claim.  See generally 31 C.F.R. §§ 904.2 and 904.3.
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[signatory office to enter date]



[Debtor’s Name]
[Debtor’s Address]

Re:	Notification of Debt in the Amount of $[AMOUNT] Due the Treasury Inspector General for Tax Administration

Dear [Debtor]:

Our records reflect that you owe $[AMOUNT] to the Treasury Inspector General for Tax Administration (TIGTA). [Explain the nature and amount of the debt, and the facts giving rise to the debt. It may be appropriate to include in the explanation a description of the various components of the debt, including items of principal, interest, penalties, and administrative charges].
TIGTA is required to assess interest, penalties, and administrative costs on Treasury debts in accordance with 31 U.S.C. § 3717 and 31 C.F.R. § 901.9. If you wish to avoid interest charges, we must receive payment in full within [Number—usually 30] days from the date of this letter. Penalties will begin to accrue 90 days from this letter, and administrative charges will accrue as TIGTA incurs costs while enforcing this debt. A more detailed discussion of TIGTA’s policies concerning the charging of interest, penalties, and administrative costs is included in the enclosed Notice of Rights.
If you do not pay your debt or take other action described below within [Number—usually 60] days from the date of this letter, we will submit your debt to TIGTA’s Office of Chief Counsel for collection. The Office of Chief Counsel, in turn, may attempt to enforce the debt through one or more of the following methods:
[Consult with Counsel to identify the types of collection methods that will likely be employed in connection with this debt. If the Department of the Treasury has issued the debtor a specific license, permit, or other privilege that it intends to revoke by reason of the debtor’s default, include information regarding that revocation here. The method most frequently used by the Office of Chief Counsel is referral of the debt to the Department of the Treasury’s Financial Management Service for centralized administrative offset under the Treasury Offset Program.]
To learn more about these collection methods and your rights thereunder, I encourage you to review carefully the enclosed Notice of Rights.  [Add a discussion about any other statutory or regulatory rights not covered by the Notice of Rights]
To avoid having your debt referred to Counsel, you must do one of the following within [Number—usually 60] days from the date of this letter:
· Repay your debt. Remit the full amount in the enclosed envelope.
· Agree to a repayment plan. If you are unable to pay the amount in full, contact the undersigned to discuss a mutually acceptable repayment plan.
· Request a review. If you believe that all or a part of the debt is not past due or legally enforceable, you must send evidence to support your position to the undersigned.
· [Waiver. Consult with Counsel to determine whether there are any applicable waivers. The only one that seems to come up on a regular basis is the waiver authorized under Treasury Directive 34-01, Waiving Claims Against Treasury Employees for Erroneous Overpayments]
If you have any other questions about this letter or your rights, please contact the undersigned.
						Sincerely,



						[Name of Claims collection official]
						TIGTA Claims Collection Official

						[Collection Official’s contact information]

Enclosure

NOTICE OF RIGHTS
FEDERAL CLAIMS COLLECTION



Calculation of Interest, Penalties, and Administrative Costs

TIGTA assesses interest, penalties, and administrative costs on Treasury debts in accordance with 31 U.S.C. § 3717 and 31 C.F.R. § 901.9. For debts coming due during the year beginning January 1, 2003—absent a statute or agreement to the contrary—simple interest will accrue on the principal of the debt at a rate of 2%. If all or a portion of the debt remains delinquent after 90 days, TIGTA will assess an additional penalty of 6% per year. Finally, TIGTA will also add to the obligation any actual out-of-pocket costs incurred by the TIGTA for purposes of collecting this debt. Unless waived or compromised, interest, penalties, and administrative costs will continue to accrue until the entire balance of your obligation has been satisfied.

Methods of Collection

If you fail to pay or otherwise resolve the debt in a timely fashion, TIGTA shall refer the matter to Counsel and seek to enforce collection through one or more of the following actions:

· Offset. TIGTA may offset your Federal payments, including but not limited to income tax refunds, salary, certain benefit payments (such as Social Security), retirement, vendor payments, and travel reimbursements and advances. 

· Private collection agency. TIGTA may refer the debt to a private collection agency.

· Credit bureau reporting. TIGTA may report the debt to a credit bureau.

· Administrative wage garnishment. TIGTA may garnish your wages through administrative wage garnishment.

· Litigation. TIGTA may refer the debt to the Department of Justice to initiate litigation to collect the debt.

· Treasury Department’s Financial Management Service. TIGTA may refer this debt to the Department of the Treasury’s Financial Management Service for collection. 

[bookmark: _FederalTortInvestigation]Mandatory Referral for Collection

If the debt remains delinquent for more than 180 days, Treasury Department regulations require that TIGTA refer the debt to the Department of the Treasury’s Financial Management Service for collection by any of the means described above.

[bookmark: _InitiatingTortInvestigations]Alternative Payment Arrangements

TIGTA will consider requests to establish alternative payment arrangements. If you wish to explore this possibility, you should contact the official charged with responsibility for collecting your debt. Be advised that Treasury Department policy requires TIGTA to collect valid debts in a single lump sum whenever possible.  Debtors requesting installment plans may be asked to furnish: (a) verified financial statements confirming that they are financially unable to pay a debt in a single lump sum; and (b) collateral securing repayment of the obligation.  In most cases, the payments called for under any installment plan must be large enough to liquidate the debt within 3 years.

Eligibility for Federal Loans, Guaranties, and Insurance

Persons with outstanding debts to a Federal agency may be barred from obtaining Federal financial assistance in the form of loans, loan guarantees, and loan insurance.

[bookmark: _Litigation]Bankruptcy

You must promptly notify the claims collection official in the event that you or another person liable for the debt files for protection under the Bankruptcy Laws of the United States.

[bookmark: _PurposeCriteriaForInvestigation]Right to Inspection

You may inspect and copy non-privileged TIGTA records relating to the debt by submitting a written request to the claims collection official. Your request must include your address, your signature, and a photocopy of a picture ID or other satisfactory means of establishing your identity. If a legal representative makes a request on your behalf, the request must also contain a power of attorney or other document reflecting his or her right to act on your behalf.

Administrative Offset of Federal Payments

Hearing Requests.  If we have indicated that we intend to collect the debt by offsetting Federal payments (apart from Federal salary payments), you have the right to request a review of our determination that you owe the debt, and to present evidence that the debt is not delinquent or legally enforceable. To do so, you must send to the claims collection official at the address listed in the demand letter a written request containing the following information, when applicable:  (a) a detailed explanation of why you believe the debt is not owed, delinquent, or enforceable; (b) a detailed explanation of why you believe the terms of repayment should be modified; and (c) any documentary evidence that supports your arguments.

Spousal Share of Joint Income Tax Refunds.  Persons who are not jointly liable to the United States for the debts of their spouses may be entitled to claim their share of any joint income tax refund targeted for offset by filing a Form 8379 with the Internal Revenue Service. 

Garnishment of Non-Federal Wages

If we have indicated that we intend to collect the debt by garnishing your private sector (i.e., non-Federal) wages, you may request a hearing. To request this hearing, you must send a written request to the claims collection official at the address set forth in the demand letter.  The claims collection official must receive your request within 15 days of the date of the demand letter if you desire to stay the commencement of the wage garnishment (but not necessarily other types of collection actions) pending the outcome of the hearing. 

Federal Salary Offset.

Governing Law. Proceedings relating to the offset of federal salary payments are governed by 5 U.S.C. § 5514 and 31 U.S.C. § 3716. 

Hearing Requests. If we have indicated that we intend to collect the debt by offsetting your federal salary, you have the right to request a hearing concerning the existence of the debt, the amount of the debt, or the amount proposed to be deducted from your salary each pay period. To request a hearing, you must send a written request to the claims collection official who signed the demand letter. That request must be received by that official on or before the 15th calendar day following your receipt of the demand letter. You must sign the request and specify whether an oral or paper hearing is requested. If an oral hearing is requested, you must further explain why the matter cannot be resolved by review of the documentary evidence alone.

Decision on Hearing. A final decision on a hearing, if requested, will be issued at the earliest practical date, but not later than 60 days after we receive the hearing request, unless you request and the hearing official grants a delay in the proceedings.

False Statements. Any knowingly false or frivolous statements, representations, or evidence may subject you to penalties under the False Claims Act, 31 U.S.C. § 3729-3731, or other applicable statutory authority, and criminal penalties under 18 U.S.C. § 286, 1001, and 1002, or other applicable statutory authority.

Stay and Referral. A timely filed request for hearing will stay the commencement of administrative garnishment proceedings, but not necessarily other collection proceedings. If we do not receive a timely hearing request and your are employed by another agency, we will refer the debt to your employing agency or to the Treasury Department’s Financial Management Service to implement the salary offset.

Refunds. Unless prohibited by contract or statute, amounts paid on or deducted for the debt that are later waived or found not owed to the United States will be promptly refunded.
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[bookmark: Samplecertification]SAMPLE CERTIFICATION

With respect to the debts attached or transmitted with this certification, I certify the following:
Valid Debts. The debts are delinquent, valid and legally enforceable in the amounts stated.
No Bar to Collection. The debts are not subject to any circumstances that legally preclude or bar collection, including collection by offset. There are no foreclosures pending with respect to any collateral securing a debt. The Agency's records do not show that any debtor owing a debt has filed for bankruptcy protection. Alternatively, the Agency can clearly establish that any automatic stay has been lifted or is no longer in effect.
Administrative Offset. The Agency has complied with all of the provisions of 31 U.S.C. § 3716 and 31 C.F.R. Part 5, as well as other statutes, regulations, and policies applicable to collection by administrative offset by the Agency. Among other things, the Agency has provided each debtor with:
· Written notification of the nature and the amount of the debt, the intention of the Agency to collect the debt through administrative offset, and an explanation of the rights of the debtor;
· An opportunity to inspect and copy the records of the Agency with respect to the debt;
· An opportunity to review within the Agency of the determination of the Agency with respect to the debt; and
· An opportunity to enter into a written repayment agreement with Agency.
Consumer Reporting Agencies. The Agency has complied with all of the provisions of 31 U.S.C. § 3711(f) and 31 C.F.R. § 5.14, as well as other statutes, regulations, and policies applicable to the Agency's reporting of delinquent debts to consumer reporting agencies. The Agency has:
· Determined that the debts are valid and overdue;
· Notified the debtor, more than 60 days prior to the date of this certification: (a) that the debt is overdue, (b) that the Agency intends to disclose to a consumer reporting agency that the debtor is responsible for the debt, (c) of the specific information to be disclosed to the consumer reporting agency, and (d) of the debtor's rights to an explanation of the claim, to dispute the information in the Agency's records about the claim, and to request an administrative appeal or review of the claim; and 
· Upon the request of a debtor, provided for a review of any debtor's claim, including an opportunity for reconsideration of the initial decision on the claim. In addition, no debtor has repaid or agreed to repay the claim under a signed repayment agreement or filed for review of the claim.
Interest and Penalties. The agency has mailed or hand-delivered a written notice to all debtors explaining the Agency's requirements concerning the charges.
CERTIFICATION: Pursuant to 28 U.S.C. § 1746, I certify under penalty of perjury that the foregoing is true and correct.

Dated:										
						[Name of Claims collection official]
						TIGTA Claims Collection Official

						[Collection Official’s contact information]


 


Operations Manual	33	Chapter 700
