Notes on EO 13175 Implementation Meetings to Date
All responses below represent the views of participants and have not been checked for accuracy or veracity. Participants’ names and organizations have been omitted to preserve anonymity and confidentiality.

Conference Call, January 19, 2010

Question 1: What are the major issue areas where Native American tribes are affected by Treasury actions?

· Tribes being treated on a government-to-government basis. This was a general concern. “It is important to treat tribes like independent governments. This is an issue of parity.” 

· Tax treatment of “Essential Government Services”. The IRS definition differs from tribal definition, leading to taxation of tribal health services, pension benefits, water and sewer services, and other activities. Tribes seek to define “essential government services” on their own; the IRS has demanded that tribes issue 1099s for providing water and sewer assistance, for example. “The IRS must be able to recognize these services—tribes are able to identify the scope of these services themselves.” “Tribes have a longstanding relationship with the government to provide certain benefits in exchange for loss of lands,” and where federal obligations have not been met, “we will step in to fill these gaps owed by the US” although they are taxable to the individual by the IRS.
· Tax treatment of tribal goods and culturally relevant activities. Master carvers working entirely on reservations have been notified from the IRS that their work is taxable. Tribes hosting feast days and giving stipends to members in exchange for food has been considered taxable, as well as other types of culturally sensitive events.
· Tribal economic development bonds. Tribes are concerned with issues that relate to access to capital and economic growth—they seek to purchase land for development, but are not considered by the IRS to be a legitimate bonding authority. ARRA broadened the acceptable uses of tribal economic development bonds beyond “essential government services,” but tribes are uncertain whether this broader provision will continue after ARRA provisions expire.” Current provisions may be narrower than states’ bonding authority.

· CDFI funding decisions should be consistent and fair. Tribes are a small but growing part of CDFI activity, but they want gaming revenue (which not all tribes have) and isolation (less likely for services to be duplicative) to be taken into account in CDFI criteria. Small, but not start-up, CDFIs need technical assistance to become certified, yet CDFI funds are not available to non-certified entities.
Question 2: In general, what actions or events should require consultation?

· IRS rule implementation affects tribal nations. Tribes have generally perceived IRS actions to be unilateral, arbitrary, and without advance consultation. “The major issue is the IRS implementing rules and regulations without any government-to-government consultation… When actions taken by the IRS affect tribes, we need [access to] local/regional/national IRS and Treasury representatives to show the effect.”

Question 3: Who should participate in consultation?

· Tribes need to have access to relevant decisionmakers. Respondents expressed difficulty finding and coordinating with the appropriate offices within Treasury/IRS: “Individuals have been helpful, but we want all relevant agencies or offices together.” For example, a request was made to IRS and Treasury at one national meeting, but has not been resolved. “It is hard to meet with all appropriate parties to get an answer... [we are frequently told that an issue is] outside the scope of this office.”
· Within a tribe, there was only one comment: “Always start with the tribal chairman, maybe pre-consulting with staff.” 

Question 4: What are the best methods of communication with tribal leaders?

· Regional meeting attendance is a good opportunity to speak with tribes, but generally should not be assumed to constitute (or substitute for) formal consultation. A venue for private (written/telephone) comment is important. “Regional meetings are a good opportunity to address the tribes… but tribes might not feel like it is real consultation.” Tribes do not necessarily feel that regional organizations speak for them, and in an open setting, silence does not equal consent. “Tribes have expressed the need for formal consultation in addition to an open dialogue and an open door. … Conferences offer input and information, but should not substitute for formal consultation.”

· Two-way, open communication is highly desirable. “Other agencies consult and then move on—[we seek an] open-door process on who to go to. The point person needs to be able to send to a higher level… it’s a two-way street, passing input within an agency.” 

Question 5: Any additional thoughts/concerns on consultation?

· No other concerns were raised.

