Notes on EO 13175 Implementation Meetings to Date
All responses below represent the views of participants and have not been checked for accuracy or veracity. Participants’ names and organizations have been omitted to preserve anonymity and confidentiality.

Conference Call, January 22, 2010

Question 1: What are the major issue areas where Native American tribes are affected by Treasury actions?

· Taxation, in general, was the largest concern. “Tax issues are the top priority for tribes.” Tribes with revenue-generating activities have not had clear guidance on corporate status for tax purposes. Several members mentioned tribal council members being classified as employees for tax purposes, which does not reflect their actual role. Additionally, tribes expressed concerns with potentially frequent enforcement actions and audits. IRS compliance could pose a major administrative challenge: “Routine requests [e.g. levy actions, document requests] are not so routine when applied to tribes.” 

· Tax treatment of “general welfare” services. Respondents frequently mentioned that services provided broadly to tribal members should not face taxation as “general welfare” services: “Revenue-sharing of trust fund money allocated to members for housing, credit cards to use at supermarkets… are all reported as taxable and don’t qualify under the general welfare exemption.”  “Taxation has an impact on educational scholarships and health benefit plans for tribal members.”
· Regulation of the financial markets. Tribes are affected in two ways: by their status as investors, akin to state and local pension funds, and by the ability to address financial services concerns specific to tribal lands. For example, one respondent reported that “payday lending is a major problem on reservations,” and suggested the ability of tribes to regulate this industry. 

· Management of trust funds. Treasury manages trust funds for both tribes and individuals, and there was a concern that this process could be more transparent and potentially generate higher returns. Additionally, respondents were concerned about the use of a safe harbor provision for minors’ trusts replacing the private letter rulings that took place prior to 2003, arguing that the private letter rulings offered greater protection.

· Access to the New Markets Tax Credit. One respondent encouraged greater tribal involvement in allocation and technical assistance related to the New Markets Tax Credit.

· Compliance with the Pension Protection Act of 2006. One respondent argued that the Pension Protection Act of 2006 imposed compliance deadlines without appropriate guidance to tribes.

Question 2: In general, what actions or events should require consultation?

· Regulatory and legislative actions should clearly state whether they apply to tribes. Several participants argued that in the absence of specific exemptions, all policymaking should be subject to consultation. “It should be clear in federal legislation: does this apply to tribes or not?” Blanket exemptions are one possibility (as in the Americans for Disabilities Act), or the ability for tribes to seek individual waivers. One respondent illustrated the consequences of not clarifying tribal effects with the example of COBRA coverage extensions to states under ARRA: without expressing the effect on tribes in legislation, informal IRS guidance excluded tribal governments, which was presumably not the intent. As a result, tribal government employees were treated differently from casino employees in terms of health benefits.

· Tribes should be consulted earlier in the process. Tribes have generally perceived IRS actions to be unilateral, arbitrary, and without advance consultation. “It is useful for tribes to be at the table at creation, or with time to comment before being finalized.”
· Areas where enforcement actions are possible should require consultation. “The first time a tribal leader hears about taxation should not be in an audit situation. … Guidance should be out front of enforcement.” “As long as enforcement arms are utilized, we need consultation.”
· Two-way communication would allow tribes to flag issues of concern. A “referee process” could save time for both parties.

Question 3: Who should participate in consultation?

· Tribes need to have access to relevant decisionmakers. Respondents expressed difficulty finding and coordinating with the appropriate offices within Treasury/IRS. “Someone with authority who can illustrate what regulations would do to the tribes” should appear on behalf of agencies. Consistency is important: “Treasury must enforce the consultation agreement among its own officials.”

· Within tribes, participants stressed the need to reach out to legitimate officials: Consultation must be with “tribal officials, not an ad hoc group at regional meetings.” Regional organizations were not necessarily considered to be representative, although some participants saw advantages to smaller groups: “Develop working groups so that published policy is not unilateral.” Additionally, there may be substantive differences between tribes and corporations for consultation purposes.
Question 4: What are the best methods of communication with tribal leaders?

· Regional meetings may be useful, but not necessarily representative. “Decisions cannot be based on whoever shows up.” Government agency officials listen to “whoever speaks at the microphone… these aren’t always tribal officials.”
· Face-to-face interaction, or potentially videoconferencing, is preferable. In the words of one respondent, treating tribes as sovereign demands face-to-face meetings. Several respondents mentioned the need for in-person consultations or at least videoconferencing due to the visual nature of communication: “We can’t look in your eye and see how you’re feeling about what we say. … It makes a lot of difference in the attitude when you see each other face-to-face.” Videoconferencing may be an appropriate alternative in some cases, but it is not universally available. However, it may be available through telemedicine venues.
· Travel may be a concern for some tribes. Traveling to meetings, even at the regional level, may be expensive or challenging for some participants, and funding assistance was suggested. Alaskan locations may be hard to reach for most of the year. 

· Lead time is important to tribes, especially with different levels of technology. Not all tribes have reliable access to e-mail outside of major cities. Additionally, “a letter would take time to reach officials,” suggesting the need for ample time—possibly 30 days or more—to review materials.
· One participant lauded the BIA’s Nevada office for an in-person consultation on roads. Tribes were given two days to consult as needed with officials, typically for one or two-hour meetings, with a third day for all of the tribes to appear together. However, it was noted that events with a large number of tribes would not be able to provide reasonable time.

Question 5: Any additional thoughts/concerns on consultation?

· One participant noted that two other agencies asked tribes whether there are alternatives to consultation, stating that there are no alternatives—other than blanket exemptions or specific tribal waivers or exclusions.

· Interagency collaboration was suggested, arguing that tribes were overwhelmed with simultaneous requests from different agencies under the Executive Order.

