














 

 

(xxviii) In the period six months prior to the date of this Agreement, neither the 
Company nor any of its affiliates has directly, or through any agent, sold, offered for sale, 
solicited offers to buy or otherwise negotiated in respect of any security (as defined in the 
Act) that is or will be integrated with the sale of the Warrant or the Warrant Shares in a 
manner that would require the registration under the Act of the Warrant or the Warrant 
Shares. 

(b)  The Selling Security Holder represents and warrants as follows: 

(i) The Selling Security Holder now has and at the Closing Date will have 
good and marketable title to the Warrant to be sold by it, free and clear of any liens, 
encumbrances, equities and claims, and full right, power and authority to effect the sale 
and delivery of the Warrant; and upon the delivery of, against payment for, the Warrant 
pursuant to this Agreement, and assuming the Winning Bidder does not have notice of 
any adverse claim (within the meaning of the Uniform Commercial Code as in effect in 
the State of New York), such Winning Bidder will acquire good and marketable title 
thereto, free and clear of any liens, encumbrances, equities and claims. 

(ii) The Selling Security Holder has full right, power and authority to execute 
and deliver this Agreement and to perform its obligations hereunder, and this Agreement 
has been duly authorized, executed and delivered by or on behalf of the Selling Security 
Holder. 

(iii) No consent, approval or waiver is required under any instrument or 
agreement to which the Selling Security Holder is a party or by which the Selling 
Security Holder is bound in connection with the Auction, the offering, sale or purchase 
by any Bidder of the Warrant or the consummation by the Selling Security Holder of the 
Placement. 

2. PURCHASE, SALE AND DELIVERY OF THE WARRANT. 

(a) On the basis of the representations, warranties and covenants contained herein and 
in each Bidder Letter, and subject to the conditions set forth herein and in the Auction 
procedures described in each Bidder Letter, the Selling Security Holder agrees to sell, and the 
Placement Agent agrees to use commercially reasonable efforts to place, the Warrant at a price 
(the “Clearing Price”) equal to the highest bid received for the Warrant in the related Auction 
(such Clearing Price to be determined in writing by the Selling Security Holder and the 
Placement Agent following the bid submission deadline for the Auction) directly to the Bidder 
that the Placement Agent and the Selling Security Holder determine pursuant to the Auction 
procedures has won the Auction (such Bidder, the “Winning Bidder”); provided that the Selling 
Security Holder may, in its discretion, determine not to sell the Warrant upon completion of the 
Auction.  The Selling Security Holder shall notify the Placement Agent whether it has decided to 
sell the Warrant in the Auction as promptly as practicable after completion of the Auction and 
determination of the Clearing Price. 

(b) As compensation for the services to be provided by the Placement Agent in 
connection with the Auction, the Placement Agent shall be entitled to receive the placement fees 



 

 

(the “Placement Fees”) with respect to such Auction determined pursuant to the Services 
Agreement No. 2 dated as November 4, 2011 between the Placement Agent and an agent of the 
Selling Security Holder (as the same may be amended from time to time, the “Services 
Agreement”), which shall be paid in the manner set forth in the Services Agreement. 

(c) The closing of the issuance and sale of the Warrant shall be held at the office of 
Paul, Weiss, Rifkind, Wharton & Garrison LLP (unless another place shall be agreed upon by the 
parties hereto) at 10:00 a.m., New York time, on November 23, 2011 or at such other time and 
date not later than five business days thereafter as the Winning Bidder and the parties hereto 
shall agree upon, such time and date being herein referred to as the “Closing Date.”  (As used 
herein, “business day” means a day on which the Exchange is open for trading and on which 
banks in New York are open for business and not permitted by law or executive order to be 
closed.)  Prior to the Closing Date, the Selling Security Holder, or the Placement Agent if so 
directed by the Selling Security Holder, will provide payment and wire transfer instructions to 
the Winning Bidder, which will instruct such Winning Bidder to pay to the Selling Security 
Holder on the Closing Date, in accordance with such instructions, the aggregate purchase price 
for the Warrant by wire transfer of Federal or other funds immediately available in New York.  
Delivery of the Warrant shall be in the form of a physical certificate registered in the name of (or 
in the name provided by) the Winning Bidder, and the Company shall deliver such physical 
certificate to the Winning Bidder at the Closing Date. 

3. OFFERING OF THE WARRANT; RESTRICTIONS ON TRANSFER. 

(a) The Company represents and warrants to and agrees with the Placement Agent 
and the Selling Security Holder that neither the Company nor any person acting on its behalf has 
solicited or will solicit any offer to buy, or has offered or will make any offer to sell, the Warrant 
or the Warrant Shares. 

(b) The Company represents and warrants to the Placement Agent and the Selling 
Security Holder that (i) the list of persons attached hereto as Exhibit C includes all directors and 
officers that the Company has requested be included as Bidders in the Auction; (ii) each of such 
persons is currently a director or officer, as the case may be, of the Company; and (iii) each of 
such persons is an “accredited investor,” as defined in Rule 501 of Regulation D. 

(c) The Selling Security Holder represents and warrants to and agrees with the 
Placement Agent and the Company that, other than pursuant to the Auction, neither the Selling 
Security Holder nor any person acting on its behalf (other than the Placement Agent, as to which 
no representation is made) has solicited or will solicit any offer to buy, or has offered or will 
make any offer to sell, the Warrant or the Warrant Shares. 

(d) The Placement Agent represents and warrants to and agrees with the Selling 
Security Holder and the Company that (i) neither the Placement Agent nor any person acting on 
its behalf has solicited or will solicit any offer to buy, or has offered or will make any offer to 
sell, the Warrant by means of any form of general solicitation or general advertising (within the 
meaning of Regulation D) or in any manner involving a public offering within the meaning of 
Section 4(2) of the Act; (ii) each of the Placement Agent and any person acting on its behalf 
(other than the Selling Security Holder and the Company, as to which no representation is made) 


































































































