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In witness whereot. this letier agreement has been duly executed and
delivered by the duly authorized representatives of the parties hereto as of the dare

written below.

UNITED STATES DEPARTMENT OF THE
TREASURY

By

Name:
Thitde:

Dater May 22, 2009
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In witness whereof, this letter agreement has been duly executed and delivered by
the duly authorized representatives of the parties hereto as of the date written below.

UNITED STATES DEPARTMENT OF THE
TREASURY

By: /({BOOM K() KV\’?’L““

Name: Duane Morse
Title: Chief Risk & Compliance Officer

COMPANY: First Advantage Bancshares, Inc.

By:

Name: James Amundson
Title: President and CEO

Date: May 22, 2009
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SECURITIES PURCHASE AGREEMENT — STANDARD TERMS
Recitals:

IERIEAS. the United States Depﬂ-' sent of the Treasury (the “/invesror™) may from
time to time agree to purchase shares of prefern i tock and warrants from eligible financial
instiwations which elect to participate in the Troubl cd Asset Relief Program Capital Purchase

Program (“CPP”):

WHEREAS, an eligible financial institution clecting to participate in the CPP and issue
securities to the Investor (referre d 10 herein as the “Company™) shall enter into a letter agreement
(the “Letrer Agreement”™) with the Investor which incorporates this Securities Purchase
Agreement — Standard Terms:

WHEREAS, the Company agrees to expand the flow of credit to U.S. consumers and
businesses on competitive terms to promote the sustained growth and vitality of the U.S.
CConomy:

es 1o work diligently. under existing programs, to modify

WHEREAS, the Company agre
the terms of residential mortgages as appropriate to strengthen the health of the U.S. housing
market:

WHEREAS, the Company intends to issue in a private placement the number of shares of

the series of 1ts Preferred Stock (“Preferred Stock™) set forth on Schedule A to the Letter
Agreement (the “Preferred Shares™) and a warrant to purchase the number of shares of the series
of its Preferred Stock (“Warrant Preferred Stock™) sct forth on Schedule A to the Letter
Agreement (the “Warran™ and, together with the Preferred Shares, the “Purchused Securities™)
and the Investor intends to purchase (the “Purchase™) from the Company the Purchased
Securities; and

WHEREAS, the Purchase will be governed by this Securities Purchase Agreement -
Standard Terms and the Letter Agreement, including the schedules thereto (the “Schedules™).
specifying additional terms of the Purchase. This Securities Purchase Agreement — Standard
Terms (including the Annexes hereto) and the Letter Agreement (including the Schedules
thereto) are together referred to as this “Agreement”. All references in this Securities Purchase
Agreement — Standard Terms to “Schedules”™ are to the Schedules attached to the Letter
Agreement.

NOW, THEREFORE, in consideration of the premises, and of the representations.
»
warranties, covenants and agreements sct forth herein. the parties agree as follows:

Artiele |
Purchase; Closing

1.1 Purchase. On the terms and subject to the conditions set forth in this Agreement.
the Company agrees 1o sell o the Investor, and the Investor agrees to purchase from the
Company. at the Closing {as hereinafter defined), the Purchased Securities for the price set forth
on Schedule A (the “Purchase Price™).

(9333100021 DOA3-NYU2 2690847 9



1.2 Closing.

(a) On the terms and subject to the conditions set forth in this Agreement, the ciming
of the Purchase (the ~Closing™) will take place at the location specified in Schedule A at the
time and on the date set forth in Schedule A or as soon as pracucable thereafier. or at such other
place, time and date as shall be agreed between the Company and the Investor. The time and date
on which the Closing occurs is referred to in this Agreement as the “Closing Dare™.

by Subject to the fulfillment or waiver of the condiziom to the Closing in this Section
1.2. at the Closing the Company will deliver the Preferred Shares and the Warrant. i each case
as evidenced by one or more certificates dated the Uomw Date and bearing appropriate legends
as hereinafier provided for, in exchange for payment in full of the Purchase Price by wire
transfer of immediately available United States funds to a bank account designated by the
Company on Schedule A,

() The respective obligations of each of the Investor and the Company to
consummaie the Purchase are subject to the fulfillment (or waiver by the Investor and the
Company. as a )plic&b%cﬂ prior to the Closing of the conditions that (1) any approvals or
authorizations of all United States and other governmental, regulatory or judicial authorities
(collectively, “Governmenial Entities™) required for the consummation of the Purchase shall
have been obtained or made in form and substance reasonably satisfactory to cach party and shall
be in {ull force and effect and all waiting periods required by United States and other applicable
law. if any. shall have expired and (i1) no provision of any applicable United States or other law
and no judgment, injunction. order or decree of any Governmental Entity shall prohibit the
purchase and sale of the Purchased Securities as contemplated by this Agreement.

(d) The obligation of the Investor to consummate the Purchase is also subject to the
fulfillment (or waiver by the Investor) at or prior to the Closing of cach of the following
nditions:

{1 (A) the representations and warranties of the Comp et forth in (x)
Section 2.2(g) of this Agreement shall be true and correct in all respe so1s as though made
on and as of the Closing Date, (y) Sections 2. (a) through (f) shall be true and correct in

all material respects as though made on and as of the Closing Date (other than
representations and warranties that by their terms speak as of another date. which
representations and warranties shall be true and correct in all material respects as ol such
other date} and (z) Sections 2.2(h) through (v) (disregarding all ;ual fications or
limitations set forth in such representations and warranties as to rnmcmaim“ . "C ompany
Matcrial Adverse I ffect™ and words of similar import) shall be true and correct as though
made on and as of the Closing Date (other than representations and warranties that by
their terms speak as of another date, which representations and warranties shall be true
and correct as of such other date). except to the extent that the failure of such
representations and warranties referred to in this Section [.2(d)(1){A)z) to be so true and
correct, individually or in the aggregate, does not have and v»ould not reasonably be

expected to have a Company Material Adverse Effect and (B) the Company shall have

e

[ESRER
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performed in all mater 1al zespecis all obligations reguired o be performed by it under this
Agreement at or prior to the Closing:

Doy

(i) the Investor shall have recetved a certificate st gnw on behalf of the
Company by a senior executive officer certifving to the effect that the conditions set forth
in Section 1.2(d)(1) have been satuislied:

(i) the Company shall have duly adopted and filed with the Secretary of State
of its jurisdiction of organization or other applicable Governmental Entity the
amendments 1o iis certificate or articles of incorporation. articles of association. or similar
d hereto as Annex

organizational documem (“Charter™) in substantially the forms attache
A and Annex B (the “Cerrificates of Designations™y and such filing shall have been
accepted:

(iv) (A} the Company shall have effected such changes to its compensation,
bonus. incentive and other benelit plans. arrangements and agreements (including golden
parachute, severance and employment agreements) (collectively, “Benefit Plans”) with
respect to its Senior Executive Officers (and 1o the extent necessary for such changes to
be legally enforceable, each of its Senior Exceutive Officers shall have duly consented in
wmmg to such changes). as may be necessary. during the period that the Investor owns
any debt or equity securities of the Company acquired pursuant to this Agreement or the
Warrant, in order to comply with Section 111(b) of the Emergency Lconomic
Stabilization Act of 2008 ("E£SA™) as implemented by guidance or regulation thereunder
that has been issued and is in effect as of the Closing Date. and (B) the Investor shall
have received a certificate signed on behall of the Company by a senior executive officer
certifving to the effect that the condition set forth in Section 1.2(d)(iv)(A) has been
satisfied:

(v) each of the Company’s Senior Executive Officers shall have delivered to
the Investor a written waiver in the form attached hereto as Annex C releasing the
Investor from any claims that such Senior Executive Officers may otherwise have as a
result of the issuance. on or prior to the Closing Date. of any regulations which reguire
the modification of, and the agreement of the Company hereunder to modify, the terms of
any Benefit Plans with respect to its Senior kExecutive Officers to eliminate any
provisions of such Benefit Plans that would not be in compliance with the requirements
of Scctiox% 1 ‘(1 yof the EESA as implcmcmcd by guidance or regulation thereunder that
has been issued and is in effect as of the Closing Date;

{vi) the Company shall have delivered to the In\ >stor a written opinion from
counsel to the Company (which may be internal counsel). addressed to the Investor and
dated as of the Closing Date. in substantially the form attached hereto as Annex D:

(vii)  the Company shall have delivered certificates in proper form or, with the
prior consent of the Investor, evidence of shares in book-entry form. evidencing the
Preferred Shares to Investor or its designee(s); and

Q9333 1-0002-10033-NY02 2680847 9



(viii) the Company shall have duly executed the Warrant in substantially the
form attached hereto as Annex E and dehivered \uch executed Warrant to the Investor or

its designee(s).

1.3 hmz‘pmano When a reference is made in this Agreement 1o “Re ita;sf‘
“Articles.” “Sections.” or “Annexes” such reference shall be to a Recital, Article or Section of.
or Annex 1o, this Securitics Purchase Agreement — Standard Terms, and a1 Lf SICnee o
“Schedules™ shall be to a Schedule to the etter Agreement, in ¢ach case, unless otherwise
indicated. The tenms delined in the smwulax have a comparable meaning when used n the plural.
and vice versa. References o “her hereol™, hereunder”™ and the like refer to this
Agreement as a whole and not to any particular section or provision, unless the context requires
otherwise. The table of contents and headings contained in this Agreement are for reference
purposes only and are not part of this Agreement. Whenever the words “include.” "mciudes™ or
“inciudin g" are used in this Agreement, they shall be deemed followed by the words ~without
limitation.” No rule of construction against the drafisperson shall be applied in connection with
Ihc interpretation or enforcement of this Agreement, as this Agreement is the product of

regotiation between SOph}SUCalLd parties advised by counsel. All references io *$7 or “dollars™

mean the lawful currency of the United States of America. Except as expressly stated in this
Agreement. all references to any statute. rule or regulation are to the statute, rule or regulation as
amended. modifie i supplemented or replaced from time to time (and, in the case of statutes,
include any rules and regulations promuleated under the statute) and to any section of any
statute. rule or regulation include any successor to the section. References to a “business day”
shall mean any day except Saturday, Sunday and any day on which banking institutions in the
State of New York generally are authorized or required by law or other governmental actions to

g

close.

Article 11
Representations and Warranties

2.1 Disclosure.

{a) On or prior to the Signing Date, the Company delivered to the Investor a schedule
(" Disclosure Schedule™) setting forth, among other things, items the disclosure of which is
necessary or appropriate either in response to an express disclosure requirement comade ina
provision hereofl or as an exception to one or more representations or warranties contained in
Section 2.2,

(h) “Company Maiterial Adverse Effect” means a material adverse effect on (1) the
business, results of operation or financial condition of the Company and its consolidated
subsidiaries taken as a whole: provided, however, that Company Material Adverse Effect shall
not be deemed to include the effects of (A) changes after the date of the Letter Agreement (the

“Signing Date”y in general business, economic or market conditions (including changes
aenerally in prevailing interest rates, credit availability and liquidity, currency ex change rates
and price levels or rading volumes in the United States or foreign securities or credit markets),
or any outbreak or escalation of hostilities, declared or undeclared acts of war or terrorism, in

i
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each case generally affecting the industries in which the Company and its subsidiaries operate.
(B) changes or proposed ch an,g es after the Signing Date in generally accepted accounting
principles in the United States ("GAA4P7) or regulatory accounting requirements. or authorilative
interpretations thereof, or (C) changes or proposed changes after the Signing Date in sccurities.
banking and other laws of general applicability or related policies or interpretations of
Governmental Entities (in the case of each of these clauses (A), (B) and (C), other than changes

or occurrences to the extent that such changes or occurrences have or would reasonably be
expected 1o have a materially disproportionate adverse effect on the Company and its
consolidated subsidiaries taken as a whole relative to comparable U.S. banking or financial
ervices organizations); or (ii) the ability of the Company to consummate the Purchase and other
transactions contemplated by this Agreement and the Warrant and perform its obligations
hereunder or thereunder on a timely basis.

(/‘

{c) “Previously Disclosed” means information st forth on the Disclosure Schedule
provided, however, that disclosure in any section of such Disclosure Schedule shall apply only 10
the indicated section of this Agreement except to the extent that it is reasonably apparent from
the face of such disclosure that such disclosure is relevant to another section of this Agreement.

2.2 Representations and Warranties of the Company. Except as Previously Disclosed.
the Company represents and warrants to the Investor that as of the Signing Date and as of the
Closing Date (or such other date specified herein):

{a) Oreanization. Authority and Significant Subsidiaries. The Company has been
duly incorporated and is validly existing and in good standing under the [aws of its jurisdiction of
organization, with the necessary power and authority to own its properties and conduct 1ts
business in all material respects as currently conducted. and except as has not. individually or in
the aggregate, had and would not reasonably be expected to have a Company Material Adverse
Effect, has been duly qualified as a foreign corporation for the transaction of business and is in
cood standing under the laws of each other jurisdiction in which it owns or leases properties or
conducts a 1y bLth\\ s0 as lo require such qualification: each subsidiary of the Company that
would be considered a “significant subsidiary”™ within the meaning of Rule 1-02(w) of
Regulation S-X under the Securities Act of 1933 (the “Secuwrities Aci™), has been duly organized
and is validly existing in good standing under the laws of its jurisdiction of organization. The
Charter and bylaws of the Company, copies of which have been provided to the Investor prior to
the Signing Date. are true, complete and correct copies of such documents as in full force and
effect as of the Signing Date.

(by  Capitalization. The authorized capital stock of the Company, and the outstanding
capital stock of the Company (including securities convertible into. or exercisable or
exchangeable for, capital stock of the Company) as of the most recent fiscal month-end
preceding the Signing Date (the ~Capirtalization Date™) is set forth on Schedule B. The
outstanding shares of capital stock of the Company have been duly authorized and are validly
issued and outstanding, fully paid and nonassessable, and subject to no preemptive rights (and
were not issued in violation of any preemptive rights). As of the Signing Date, the Company
does not have outstanding any securities or other obligations providing the holder the right 1o

OU3331-0002-10033-NY02 2090847



acquire its Common Stock ("Commaon Stock™) that 1s not reserved lor issuance as specified on
Schedule B, and the Company has not made any other commitment to authorize, issuc or sell any
Common Stock. Sinee the Cap zdlxzafson Date. the (ompd; v has not 1ssued any shares of
Commion Stock, other than (1) shares issued upon the exercise ot stock options or delivered under
other equity-based awards or other s;onurl‘hk securities or warrants which were issued and
outstanding on the Capitalization Date and disclosed on Schedule B and (11) shares disclosed on
Schedule B. Fach holder of 3% or more of any class of capital stock of the Company and such

holder’s primary address are set forth on Schedule B.

() Preferred Shares. The Preferred Shares have been dulv and vahidly authorized.
and. when issued and delivered pursuant to [hzs Agreement, such Preferred Shares will be duly
and validly issued and fully paid and non-assessable. will not be issued in violation of any
preempuive righis, and will rank pari passu with or sentor to all other series or classes QT
Preferred Stock. whether or not issued or outstanding, with respect to the payvment of dividends
and the distribution of assets in the event of any dissolution. liquidation or winding up of the
Company.

{d) The Warrant and Warrant Shares. The Warrant has been duly authorized and,
when exccuted and delivered as contemplated hereby, will constitute a valid and legally binding
obligation of the Company enforceable against the Company in accordance with its terms. except
as the same may be limited by applicable bankruptey, insolvency, reorganization. moratorium or
similar laws affecting the enforcement of ereditors’ rights generally and general cquitable
principles. regardless of whether such enforceability is considered in a proceeding at law or in
cquily ("Bankf'up!w Exceptions™). The shares of Warrant Preferred Stock issuable upon exercise
of the Warrant (the ~Warrani Shares™) have been duly authorized and res‘erved for issuance upon
exereise of the Warrant and when so issued in accordance with the terms of the Warrant will be

validly issued, fully paid and non-assessable. and will rank pari passu with or senior 1o all other
series or classes of Preferred Stock, whether or not issued or outstanding, with respect to the
payment of dividends and the distribution of assets in the cvent of any dissolution, liquidation or
winding up of the Company.

{c) Authorizaton, BEnlorceability.

(1) The Company has the corporate power and authority to execute and
deliver this Agreement and the Warrant and to carry out its obligations hereunder and
thereunder {which includes the issuance of the Preferred Shares, Warrant and Warrant
Shares). The execution, delivery and performance by the Company of this Agreement and
the Warrant and the consummation of the transactions contemplated hereby and Ifhsreby
have been duly authorized by all necessary corporate action on the part of the Compan
and its stockholders, and no further approval or authorization is required on the part © i
the Company. This Agreement is a valid and binding obligation of the Company
enforceable against the Company in accordance with 1ts terms, subject to the Bankruptey
Exceptions.

-6
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{11} The execution, delivery and performance by the Company of this
Agreement and the Warrant and the consummation of the transactions contempla c‘d
hereby and thereby and compliance by the Company with the provistons hereol's
thereof, will not (A} violate, conilict with. or result in a breach of any provision of, or
constitute a default (or an event which, with notice or lapse of time or both, would
constitute a default} under. or result in the termination of, or accelerate the performance
required by, or result in a right of termination or acceleration of. or result in the creation
of, any lien. security interest. charge or encumbrance upon any of the properties or assets
of the Company or any subsidiary of the Company (cach a “Company Subsidiary™ and.

iciaries”) under any of Lu terms. conditions or

collectively, the “Company Suf
provisions of (1) its organizational documents or (it) any note. bond. mortgage. indenture,
deed of trust, license, lease, agreement or other imstrument or obligation to which the
Company or any Company Subsidiary is a party or by which it or any Company
Subsidiary may be bound, or to which the Company or any Company Subsidiary or any
of the properties or assets of the Company or any Company Subsidiary may be subject, or
{B) subject 1o compliance with the statutes and regulations referred to in the next
paragraph. violate any statute, rule or regulation or any judgment, ruling, order. writ.
injunction or decree applicable to the Company or any Company Subsidiary or any of
their respective properties or assets except. in the case of clauses (A)(i) and (B), for
those occurrences that, individually or in the aggregate. have not had and would not
reasonably be expected to have a Company Material Adverse Effect.

(iii)  Other than the {iling of the Certificates of Designations with the Secrctary
of State of its jurisdiction of organization or other applicable Governmental Entity, such
filings and approvals as are required to be made or obtained under any state “blue sky”
laws and such as have been made or obtained. no notice to. filing with. exemption or
review by, or authorization, consent or approval of. any Governmental Entity is required
io be made or obtained by the Company in connection with the consummation by the
Company of the Purchase except for any such notices, filings, exemptions. reviews.
authorizations. consents and approvals the failure of which to make or obtain would not,
individually or in the aggregate. reasonably be expected to have a Company Material
Adverse Cifect.

(H Anti-takeover Provisions and Rights Plan. The Board of Directors of the
Company (the “Board of Directors™) has taken all neeessary action to ensure that the transactions
contemplated by this Agreement and the Warrant and the consummation of the transactions
contemplated hereby and thereby, including the exercise of the Warrant in accordance with its
terms, will be exempt from any anti-takeover or shmilar provisions of the Company’'s Charter and
bvlaws. and any other provisions of any applicable “moratorium’™, “control share”, “fair price™,

“interested stockholder™ or other anti-lakeover laws and regulations of any jurisdiction.

(g) No Company Material Adverse Effect. Since the last day of the last completed
fiscal period for which [inancial statements are included in the Company Financial Statements
{as defined below), no fact, circumstance, event, change, occurrence, condition or development
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has occurred that. individually or in the aggregate, has had or would reasonably be expected 1o
have a Company Material Adverse Effect.

{hy Company Financial Statements. The Company has Previously Disclosed cach of
the consolidated financial statements of the ( ompany and its consolidated subsidiaries for each
of the last threc con pkku fiscal vears of the Company f\x} ch shall be audited 1o the extent
audited hnancial statements are available prior to the Signing Date) and each completed
quarterly period since the last completed fiscal vear (Lol;ucmfely the “Company Financial
Stertements”). The Company [F m&nual Statements present fairly in all material respects the
consolidated financial position of the Company and its consolidated subsidiaries as of the dates
indicated therein and tfh - consolidated results of their operations for the periods specified therein;
and except as stated therein, such financial statements (A) were prepared in conformity with
GAAP applicd on a consistent basis (except as may be noted therein) and (B) have been prepared
from, and are in accordance with. the books and records of the Company and the Company
Subsidiaries.

JG

{1} Reports.

(i) Since December 31, 2006, the Company and each Company Subsidiary
has filed all reports, registrations, documents, filings. statements and submissions,
together with any amendments thereto, that it was required to file with any Governmental
Entity (the foregoing, collectively, the “Company Reports™y and has paid all fees and
assessments due and payable in connection therewith, except. in cach case, as would not.
individually or in the M&;ngz te, reasonably be expected to have a Company Material
Adverse Effect. As of their respective dates of filing, the Company Reports complied in

all material respects with all statutes and applicable rules and regulations of the
applicable Governmental Entities.

(i1} The records, systems, controls, data and information of the Company and
the Company Subsidiaries are recorded. stored. maintained and operated under means
{including any electronic, mechanical or photographic process, whether computerized or
not) that are under the exclusive ownership and direct control of the Company or the
Company Subsidiaries or their accountants (including all means of access thereto and
therefrom). except for any non-exclusive ownership and non-direct control that would not
reasonably be expected to have a material adverse effect on the system of internal
accounting controls described below in this Section 2.2(i)(it). The Company (A} has
implemented and maintains adequate disclosure controls and procedures to ensure that
material information relating to the Company, including the consolidated Company
Subsidiaries, is made known to the chiel executive officer and the chief financial officer
of the Company by others within those entities, and {B3) has disclosed. based on its most
recent evaluation prior to the Signing Date, to the Company s outside auditors and the
audit committee of the Board of Directors (x) any significant deficiencies and material
weaknesses in the design or operation of internal controls that are reasonably likely to
adversely affect the Company’s ability to record, process, summarize and report financial
information and (v) any fraud, whether or not material, that involves management or
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other employees who have a significant role in the Company’s internal controls ov
financial reporting.

0 No Undisclosed Liabilities. Netther the Company nor any of the Company
Subsidiaries has any liabilities or obligations of any nature (absolute. accrued, contingent or
otherwise) which are not properly reflected or reserved agamst in the Company Financial
Statements o the extent required to be so reflected or reserved against in accordance with
GAAP, except for (A) liabilities that have arisen since the last fiscal vear end in the ordinary and
usual course of business and consistent with past practice and (B) habilities that, individually or
in the aggregate, have not had and would not reasonably be expected to have a Company
Material Adverse Effect.

(k) Offering of Securities. Neither the Company nor any person acting on its behalf
has taken any action (including any offering of any securities of the Company under
circumstances which would require the integration of such offering with the offering of any of
the Purchased Securities under the Securities Act, and the rules and regulations of the Securities
and Exchange Commission (the “SEC™) promulgated thereunder), which might subject the
offering, issuance or sale of any of the Purchased Securities to Investor pursuant to this
Agreement to the registration requirements of the Securities Act.

h Litigation and Other Proceedings. Except (1) as set forth on Schedule C or (i1} as
would not, individually or in the aggregate. reasonably be C\puCiLd to have a Company Material
Adverse Lffect, there is no (A) pending or, to the knowledge of the Company, threatened. claim,
action, suit, investigation or proceeding, against the Company or any Company Subsidiary or to
which any of their assets are subject nor is the Company or any Company Subsidiary subject to
any order. judgment or decree or (B) unresolved violation, criticism or exception by any
Governmental Entity with respect to any report or relating to any examinations or inspections of
the Company or any Company Subsidiaries.

{m) Comp‘iarcc with Laws. Except as would not, individually or in the aggregate,
reasonably be expected to have a Company Material Adverse Effect. the Company and the
Company Subsidiaries have all permits, licenses, franchises, authorizations, orders and approvals
of. and have made zall filings. applications and registrations with. Governmental Entities that are
required in order to permit them to own or lease their properties and assets and to carry on their
business as presently conducted and that are material to the business of the Company or such
Company Subsidiary. Except as set forth on Schedule D, the Company and the Company
Subsidiaries have complied in all respects and are not in default or violation of, and none of them
is. to the knowledge of the Company. under investigation with respect to or, to the knowledge of
the Company, have been threatened to be charged with or given notice of any violation of, any
applicable domestic (federal, state or local) or foreign law. statute. ordinance, license, rule,
regulation, policy or Umd line, order, demand, writ, injunction, decree or judgment of any
Governmental Entity. other than such noncompliance, defaulis or violations that would not,
individually or in the aggregate, reasonably be expected to have a Company Material Adverse
Effect. Except for statutory or regulatory restrictions of general application or as set forth on
Schedule D, no Governmental Entity has placed any restriction on the business or properties of
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the Company or any Company Subsidiary that would, individually or in the aggregate.

reasonably be expected to have a Company Material Adverse Effect.

,,»

{n) Emplovee Benefit Matters. Except as would not reasonably be expected w have,
either individually or in the aggregate. a Company Materal Adverse Effect: (A) each “employee

benefit plan™ (within the meaning of Section 3(3) of the Employee Retirement Income Security
Actof 1974, as amended ("ERISAT)) providing benefits to any current or former employee.
oificer or director of the Company or any member of its “Conrolled Group™ (defined as any
organization which is a member of a meoll-d group of corporations within the meaning of’
Section 414 of the Internal Revenue Code of 1986, as amended (the “Code™)) that 1s sponsored,

maintained or contributed to by the Company or any member of its Controlled Group and for
w}nch the Company or any member of its Controlled Group would have any liabihity, whether
actual or contingent (each, a “Plan™) has been maintained in comphance with its terms and with
the requirements of all applicable statutes, rules and regulations, including ERISA and the Code;
(B} with respect to each Plan subject to Title IV of ERISA {including, for purposes ol this clause
(B). any plan subject to Title 1V of ERISA that the Company or any member of its Controlled
Group previously maintained or contributed to in the six years prior (o the Signing Date), (1) no
“reportable cvent” (within the meaning of Section 4043(¢) of ERISA). other than a reportable
event for which the notice period referred to in Section 4043(c) of ERISA has been waived. has
occurred in the three vears prior to the Signing Date or is reasonably expected to occur. (Z) no
“accumulated funding deficiency” (within the meaning of Section 302 of ERISA or Section 412
of the Code), whether or not waived, has occurred in the three years prior to the Signing Date or
is reasonably expected to occur, (3) the fair market value of the assets under each Plan exceeds
the present value of all benefits accrued under such Plan (determined based on the assumptions
used to fund such Plan) and (4) neither the Company nor any member of its Controlled Group
has incurred in the six years prior to the Signing Date, or reasonably expects to incur, any
liability under Title IV of ERISA (other than contributions to the Plan or premiums to the PBGC
in the ordinary course and without default) in respect of a Plan (including any Plan that s a
“multiemplover plan™. within the meaning ol Section 40()1{0)(3) of ERISAY; and {C) each Plan
that is intended to be qualified under Section 401(a) of the Code has received a favorable
determination letier from the Internal Revenue Service with respect 10 1ts qualified status that has
not been revoked. or such a determination letter has been timely applied for but not received by
the Signing Date, and nothing has cccurred, whether by action or by failure to act, which could
reasonably b c\pcctcd to cause the loss, revocation or denial of such qualified status or
favorable determination letter.

{0} Taxes. Lxcept as would not, individually or in the aggregate, reasonably be
expected to have a Company Material Adverse Effect, (i) the Company and the Company
Subsidiaries have filed all federal. state, local and foreign income and franchise Tax returns
required (o be filed through the Signing Date, subject to permitted extensions. and have paid all
Taxes due thereon. and (i1) no Tax deficiency has been determined adversely 1o the Company or
any of the Company Subsidiaries, nor does the Company have any knowledge of any Tax
deficiencies. “Tux” or “Taxes” means any lederal, state, local or foreign income, gross receipts,
property. sales, use, license, excise, franchise, employment. payroll. withholding, alternative or
add on minimum, ad valorem, transfer or excise tax, or any other tax, custom. duty,
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governmental fee or other like assessment or charge ol any kind whatsoever, together with any
interest or penalty. imposed by any Governmental Entity.

m Prmcnies and Leases. Except as would not. individually or in the aggregate.
reasonably be expected to have a Company Material Adverse Effect. the Company and the
Company Subsidiaries have good and marketable title to all real properties and all other
properties and assets owned by them. in cach case free from Hens. encumbrances, ¢laims and
defects that would affect the value thereol or interfere with the use made or 1o be made thereof
by them. Exce pt as would not, individually or in the aggregate. reasonably be expected to have a
Company Material Adverse Effect. the Company and the Company Subsidiaries hold all leased
real or pwsonal property under valid and enforceable leases with no exceptions that would
interfere with the use made or to be made thereof by them.

2¢
O

() Environmental Liabilityv. Except as would not. individually or in the aggregate,
reasonably be expected to have a Company Material Adverse Elfect:

{1} there is no legal, administrative, or other proceeding. claim or action of
any nature seeking o impose, or that would reasonably be expected to m;ull in the
imposition of, on the Company or any Company Subsidiary, any liability relating to the
release of hazardous substances as defined under any local, state or federal environmental
statute, regulation or ordinance. including the Comprehensive Environmental Response.
Compensation and Liability Act of 1980, pending or. to the Company’s knowledge,
threatened against the Company or any Company Subsidiary:

{11) to the Company’s knowledge. there is no reasonable basis for any such

b=

proceeding, claim or action; and

(111)  neither the Company nor any Company Subsidiary is subject 1o any
agrecment, order, judgment or decree by or with any court, Governmental Entity or third
party imposing any such environmental liability.

{1) Risk Management Instruments. Except as would not, individually or in the
aggregate, reasonably be expected to have a Company Material Adverse Effect. all derivative
instruments, including, swaps, caps, floors and option agreements, whether entered into for the
Company s own account. or for the account of one or more of the Company Subsidiaries or its or
their customers, were entered into (1) only in the ordinary course of business, (i1) in accordance
with prudent practices and in all material respects with ull applicable laws, rules, regulations and
regulatory polictes and (111} with counterparties believed to be financially responsible at the time;
and each of such instruments constitutes the valid and legally binding obligation of the Company
or one of the Company Subsidiaries, enforceable in accordance with its terms, except as may be
limited by the Bankruptcv Exceptions. Neither the Company or the Company Subsxdlarzes nar.
to the knowledge of the Company, any other party thereto, is in breach of any of its obligations
under any such agreement or arrangement other than such breaches that would not, individually
or in the aggregate, reasonably be expected to have a Company Material Adverse Effect.
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(s} Agreements with Regulatory Agencies. Except as set forth on Schedule B neithe
the Company nor any Company Subsidiary is subject to any material cease-and-desist or other
sumnitar order or enforcement action issued by, or is a party to any material written agreement.
consent agreement or memorandum of understanding with, or 1s a party to any commiiment letter
or similar undertaking to, or is subject o any capital directive by, or since December 51, 2006,
has adopted any board resolutions at the request of, any Governmental Entity (other than the
Appropriate Federal Banking Agencies with jurisdiction over the Company and the Company
Subsidiariesy that currently mmm in any mau.rm] respect the conduct of its business or that in
any material manner relates to its capital adequacy, its liquidity and funding policies and
praciices. m ahility 1o pav dividends, 1ts credit, risk management or compliance policies or
procedures. its internal controls, its management or its operations or business (each item in this
sentence, a ™ .A\egzz/ai();)-.»; greement’), nor has the Company or any Company Subsidiary been
advised since December 31, 2006 by any such Governmental Entity that it is considering msxhxlu,
initiating. ordering. or requesting any such Regulatory Agreement. The Company and each
Company @uhmdla“\ are in compliance in all material respects with each Regulatory Agreement
to which it is party or subject, and neither the Company nor any Company Subsidiary has
received any notice from any Governmental Entity indicating that either the Company or any
Company Subsidiary is not in compliance in all material respects with any such Regulatory
Agreement. “Appropriate Federal Banking Agency" means the “appropriate Federal banking
agency” with respect to the Company or such Company Subsidiaries, as applicable, as defined in

?:

Section 3{qg) of the Federal Deposit Insurance Act (12 U.S.C. Section 1813(q)).

48 Insurance. The Company and the Company Subsidiaries are insurod with
reputable insurers against such risks and in such amounts as the management of the Company
reasonably has determined to be prudent and consistent with industry practice. The Company
and the Company Subsidiaries are in material compliance with their insurance policies and are
not in default under any of the material terms thereof, cach such policy is outstanding and in full
force and etfect. all premiums and other payments due under any material policy have been paid.
and all claims thereunder have been filed in due and timely fashion, except, in each case. as
would not. individually or in the aggregate, reasonably be expected to have a Company Material
Adverse Lifect.

) Intellectual Property. Except as would not, individually or in the aggregate,
reasonably be expected 1o have a Company Material Adverse Effect, (i) the Company and each
Company Subsidiary owns or otherwise has the right to use, all intellectual property rights.
including all trademarks. wade dress, trade names. service marks, domain names, patents.
inventions. trade sccrets, know-how, works of authorship and copyrights therein. that are used in
the conduct of their \‘i%tinw businesses and all rights relating to the plans, design and
specifications of any of its branch facilities ("Proprietary Rights”) free and clear of all liens and
any claims of ownership b\* current or former employees, contractors, designers or others and (if)
neither the Company nor any of the Company Subsidiaries is materially infringing. diluting,
misappropriating or violating, nor has the Company or any or the Company Subsidiaries received
any written (or. 1o the knowledge of the Company, oral) communications alleging that any of
them has materially infringed, diluted, misappropriated or violated, any of tha Proprietary Rights
owned by any other person. Except as would not, individually or in the aggregate, reasonably be
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expected o have a Company Material Adverse Effect. o the Company’'s knowledge. no other
person is nfringing. diluting. misappropriating or violating, nor has the Company or any or the
Company Su‘i:w,sidiar'?es sent any written communications since January 1, 2006 alleging that any
person has iniringed, diluted, misappropriated or violated. any of the Proprietary Rights owned
by the Company and the Company Subsidiaries.

(v} Brokers and Finders. No broker, finder or investment banker is entitled 10 any
financial advisory, brokerage. finder's or other fee or commission in connection with this
Agreement or the Warrant or the ransactions contemplated hereby or thereby based upon
arrangements made by or on behalf of the Company or any Company Subsidiary for which the
Investor could have any hability

Article 11

Covenants
3.1 Commercially Reasonable Efforts. Subject o the terms and conditions of this
Agreement, cach of the parties will use its commercially reasonable efforts in good faith 1o take.
or cause to be taken, all actions, and 1o do, or cause to be done, all things necessary, proper or
desirable, or advisable under applicable laws, so as to permit consummation of the Purchase as
promptly as practicable and otherwise to enable consumimation of the transactions contemplated
hereby and shall use commercially reasonable efforts to cooperate with the other party to that
end.

32 Expenses. Unless otherwise provided in this Agreement or the Warrant. each of
the partics hereto will bear and pay all costs and expenses incurred by 1t or on its behalf in

connection with the transactions contemplated under this Agreement and the Warrant, including
fees and expenses of its own financial or other consuliants, investment bankers, accountants and

counsel.

3.3 Sufficiency of Authorized Warrant Preferred Stock: Exchange Listing.

{a) During the period from the Closing Date umil the date on which the Warrant has
been Tully exercised. the Company shall at all times have reserved for issuance, free of
preemptive or similar rights. a sufficient number of autl;ormd and unissued Warrant Shares to

effectuate such exercise.

(b) [f the Company lists its Common Stock on any national securities exchange. the
Company shall, if requested by the Investor, promptly use its reasonable best efforts to cause the
Preferred Shares and Warrant Shares to be approved for listing on a national securities exchange
as promptly as practicable following such request.

34 Certain Notifications Until Closing. From the Signing Date until the Closing, the
Company shall promptly notify the Investor of (i) any fact, cvent or circumstance of which it is
aware and which would reasonably be expected to cause any representation or warranty of the
Company contained in this Agreement to be untrue or inaccurate in any material respect or to
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cause any covenant or agrccmcm of thc Coz‘npﬁnv comained 'n lhis‘ Agrcemem not l(\ bc

fact, circumstance, cvent, chd 1g occurrenc umdmos b or d *\Llopmnm o'y »«’vh!d hL (,ompany
15 aware and which. individually or in the agg egate. has had or would reasonably be c-\'pfected o
have a Company Material Advers kacl 3 I’Jd« however, that delivery of any notic

pursuant o this Section 3.4 shall not limit or di any ‘ight‘ of or remedies available to J‘x&.‘
Investor: provided. jurther. that a fatlure to comp l_,* with this Sec mn 3.4 shall not constitute a
breach of this Agreement or the failure of any condition set forth in Section 1.2 to be satistied
uniess the underlying Company Material Adverse Effect or material b -each would independently
result in the failure of a condition set forth in Section 1.2 to bc satistied.

3.5 Access, Information and Confidentality.
(a) From the Signing Date until the date when the Investor holds an amount of“
Preferred Shares havi ing an aggregate liquidation value of less than 10% of the Purchasc Pri

the Company will permit the I vestor and its agents, consultants, contractors and advisors (x‘)
acting through the Appropriate Federal Banking Ag,' ncy, of otherwise to the extent nccessary to
evaluate, manage, or transfer its investment in the Company, to examine the corporate books and
make copies thereol and o discuss the affairs, finances and accounts of the Company and the
Company Subsidiaries with the principal officers of the Company. all upon reasonable notice and
at such reasonable times and as often as the Investor may reasonably request and (v) to review
any information material to the Investor’s investment in the Company provided by the Company
to its Appropriate Federal Banking Agency. Any investigation pursuant to this Section 3.5 shall
be conducted during normal business hours and 1n such manner as not to interfere unreasonably
with the conduct of the business of the Company. and nothing herein shall require the Company
or any Company Subsidiary to disclose any information to the Investor to the extent (1)
prohibited by applicable law or regulation, or (i1} that such disclosure would reasonably be
expected to cause a violation of any agreement t¢ which the Company or any Company
Subsidiary is a party or would cause a risk of a loss of priv'les.e to the C‘ompa ny or any Company
Subsidiary (provided that the Company shall use commercially reasonable efforts to make
appropriate substitute disclosure arrangements under circumstances where thb restrictions in this
clause (11} apply).

{(b) From the Signing Date until the date on which all of the Preferred Shares and
Warrant Shares have been redeemed in whole. the Company will deliver. or will cause to be
delivered. to the [nvestor:

(1) as soon as available afier the end of each fiscal vear of the Company. and
in any event within 90 days thereafter, a consolidated balance sheet of the Company as of
the end of such fiscal vear, and consolidated statements of income, retained earnings and
cash flows of the Company for such year, in each case prepared in accordance with
GAAP and setting forth in each case in comparative form the figures for the previous
fiscal year of the Company. and which shall be audited to the extent audited financial
statements are avatlable; and
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(1) as soon as available after the end of the {irst. second and third quarterly
periods in each fiscal year of the Company. a copy ofany 1 uarterly reports provided to
other stockholders of the Company or Company manageme

(c) The Investor will use reasonable best efforts 10 hold, and wiil use reasonabic best
etforts 1o cause its agents, consultants. contractors and advisors to hold. in confidence all non-
public records. books. contracts. instruments, computer data and other data and ‘HTOII“UL 1on
(collectively. “Information”) concerning the Company furnished or made available to 11 by the
Company or its representatives pursuant to this Agreement (except to the extent that such
information can be shown to have been (i) previously known by such party on a non-confidential
basis, (ii) in the public domain through no fault of such party or (i) later lawfully acquired from
other sources by the party to which it was furnished {and without violation of any other
confidentiality obligation)); provided that nothing herein shall prevent the Investor from
disclosing any Information to the extent required by applicable laws or regulations or by any’
subpoena or similar legal process.

{d) The Investor’s information rights pursuant to Section 3.5(b) may be assigned by
the Investor to a transferee or assignee ofilw Purchased Securities or the Warrant Shares or with
a liquidation preference or, in the case of the Warrant, the liquidation preference of the
underlying shares of Warrant Preferred Stock, no less than an amount equal 1o 2% of the initial
aggregate liquidation preference of the Preferred Shares.

Article [V
Additional Agreements

4.1 Purchase for Investment. The Investor acknowledges that the Purchased Securities
and the Warrant Shares have not been registered under the Securities Act or under any state
securities laws. The Investor (a) is ac ]uirinw the Purchased Securitics pursuant to an exemption
from registration under the Securities Act solely for investment with no present rmu*tzon to
distribute them to any person in violation of the Securitics Act or any applicable U.S. state
securities laws, (b) will not sell or otherwise dispose of any of the Purchased Securmcs or the
Warrant Shares. except in compliance with the registration requirements or exemption provisions
of the Sceurities Act and any applicable U.S. state securities laws. and (¢} has such knowledge
and experience in financial and business matiers and in investments of this type that it is capable
of evaluating the merits and risks of the Purchase and of making an informed investment
decision.

4.2 Legends.
{a) The Investor agrees that all certificates or other instruments representing the

Warrant will bear a legend substantially (o the following eflect:

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED. OR THE
SECURITIES LAWS OF ANY STATE AND MAY NOT BE TRANSFERRED, SOLD
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OR OTHERWISE DISPOSED OF EXCLEPT WHILE A REGISTRATION
STATEMENT RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND
APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO AN EXEMPTION
FROM REBGES RATION UNDER SUCH ACT OR SUCH LAWS.

THIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON
TRANSFER AND (HHLR PROVISIONS OF A SECURITIES PURCHASE
AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVEST OI\ I i ERRED TO 1 "'[H‘RFI\I A COPY OF WHICH IS ON FILE WITH THE
ISSUER. TT ECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT
BESOCLD (>R O HERWISE H\ ANSFERRED EXCEPT IN COMPLIANCE WITH
SAID AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SAID AGREE \1 NT WILL BE VOID.”

b in addition. the Investor agrees that all certificates or other instruments

representing the Preferred Shares and the Warrant Shares will bear a legend substantially to the
i sliowing effect:

RESES

“THE SE‘C‘? TRIT?F‘S REPRESENTED BY THIS INSTRUMENT ARE NOT SAVINGS
ACCOUNTS, DEPOSITS OR OTHER OBI [GATIONS OF A BANK AND ARE NOT
INSURED 3\ THE FEDERAL DEPOSIT INSURANCE CORPORATION OR ANY
OTHER GOVERNMENTAL AGENCY.

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
RI‘G%S”I‘EI\FD L’NDER THE SECURITIES \C T OF 1933, AS AMENDED (THE
“SECURITIES ACT™), OR THE SECURITIES LAWS OF %NY STATE AND MAY
NOTBE 1 R_X?\bl LRM:‘D. SOLIDY OR O HLR\\/I%L DISPOSED OF EXCEPT WHILE
A REGISTRATION STATEMENT RELATING THERETO IS IN EFFECT UNDER
SUCH ACT AND APPLICABLE STATE SEC URITIES LAWS OR PURSUANT TO
AN EXEMPTION FROM REGISTRATION UNDER SUCH ACT OR SUCH LAWS,
FACH PURCHASER OF THE SECURITIES REPRESENTED BY THIS
INSTRUMENT IS NOTIFIED THAT THE SELLER MAY BE RELYING ON THE
EXEMPTION FROM SECTION 5 OF THE SECURITIES ACT PROVIDED BY s\L LE
144A THEREUNDER. ANY TRANSFEREE OF THE SECURITIES REPRESENTED
BY THIS INSTRUMENT BY ITS ACCEPTANCE HEREOF (1) REPRESENTS THAT
ITIS AQUALIFIED J\ES’I‘H‘L"I‘IO\’ Al BUYER™ (AS DEFINED IN RULE 144A
UNDER THE SECURITIES ACT), (2) AGREES '[‘11&1 I'T WILL NOT OFFER, SELL
OR OTHERWISE TRANSFER THE SECURITIES REPRESENTED BY THIS
INSTRUMENT EXCEPT (A) PURSUANT TO A REGISTRATION STATEMENT
WIHICH IS TIHEN EFFECTIVE UNDER TIHE SECURITIES ACT. (B) FOR SO LONG
AS THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE ELIGIBLE
FOR RESALE PURSUANT TO RULE 144A, TO A PERSON IT REASONABLY
BELIEVES IS A "QUALIFIED INSTITUTIONAL BUYER™ AS DEFINED IN RULE
144A UNDER THE SECURITIES ACT THAT PURCHASES FOR ITS OWN
ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER
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O WHOM NOTICE IS GIVEN THAT THE TRANSIFER IS BI'T"\"(E ‘\’I xDF IN
RELIANCE ON RULE 144A, (C) TO THE ISSUER OR (D) PURSU CTOANY
OTHER AVAILABLE EXEMPTION FROM THE REGIST *\A\TIO\
REQUIREMENTS OF THI: SECURITIES ACT AND (3) AGREES THAT 1T W i
GWE TO EACH PERSON TO WHOM THE SECURITIES REPRESENTED BY TT

NSTRUMENT ARE TKA‘\“\JQ}”ERRED ANOTICE SUBSTANTIALLY TO THE
LJL( T OF THIS LEGEN

THIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON
TRANSFER AND OTHER PROVISIONS OF A SECURITIES PURCHASE
AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRED TO THEREIN. A COPY OF WHICITIS ON FILE WITIH THE
[SSUER. THE SECURITIES REPRESE ’\‘H D BY THIS INSTRUMENT MAY NOT
BE SOLD OR OT HLR‘\?\JS}* TRANSFERRED EXCEPT IN COMPLIANCE WITH
SAID AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SAID AGREEMENT WILL BE VOID.”

(¢) In the event that any Purchased Securities or Warrant Shares (i) become registered

under the Securitics Act or (i1) are eligible to be transferred without restriction in accordance
with Rule 144 or another exemption from registration under the Securities Act (other than Rule
144 A3, the Company shall issue new certificates or other instruments representing such
Purchased Securities or Warrant Shares, which shall not contain the applicable legends in
Sections 4.2(a) and (b) above: provided that the Investor surrenders to the Company the
previously issued certificates or other instruments.

43 Certain ITransactions. The Company will not merge or consolidate with, or sell.
transfer or lease all or substantially all of its property or assets to, any other party unless the
successor, transferee or lessee party {or its ultimate parent entity), as the case may be (if not the
Company), expressly assumes the due and punctual performance and observance of each and
every covenant, agreement and condition of this Agreement to be performed and observed by the
Company.

44 Transfer of Purchased Securities and Warrant Shares: Restrictions on Exercise of
the Warrant. Subject to compliance with applicable securities laws, the Investor shall be
permitted to transfer. sell. assign or otherwise dispose of (“Transfer”™) all or a portion of the
Purchased Securities or Warrant Shares at any time, and the Company shall take all steps as may
be reasonably requested by the Investor to facilitate the Transfer of the Purchased Securities and

the Warrant Shares: provided that the Investor shall not Transfer any Purchased Securities or
Warrant Shares if such transfer would require the Company (0 be subject to the periodic
reporting requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934 (the
“Exchange Acr”). In furtherance of the foregoing, the Company shall provide reasonable
cooperation to facilitate any Transfers of the Purchased Securities or Warrant Shares, including.
as is reasonable under the circumstances, by furnishing such information concerning the
Company and ils business as a proposed transferee may reasonably request (including such
information as is required by Section 4.5(k)) and making management of the Company
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reasonably available to respond to questions of a proposed transferee in accordance with
customary practice. subject in all cases to the proposed transferee agreeing 0 a customary
confidentiality agreement.

[ .h

Registration Righis,

(a) Unless and until the Company becomes subject to the reporting requirements of
Section 13 or 13(d) of the Exchange Act. the Company shall have no obligation to comply with
the prov%sions of this Section 4.3 (other than Section 4.5(bj(iv)-(vi)): provided that the Company
covenants and agrees that it shall comply with this Section 4.5 as soon as practicable aiter the
date that it becomes subject to such reporting requirements.

(b Reuistration.
(1) Subject to the terms and conditions of this Agreement, the Company

covenants and agrees thai as promptly as practicable after the date that the Company
becomes subject 1o the reporting requirements of Section 13 or 13(d) of the Exchange Act
{(and n any event no later than 30 days thereafter), the Company shall prepare and file
with the SEC a Shelf Registration Statement covering all Registrable Securities (or
otherwise designate an existing Shelf Registration Statement mcc vith the SEC o cover
the Registrable Securities), and, to the extent the Shelf Registration Statement has not
theretofore been declared effective or is not automatically lic ‘tive upon such filing. the
Company shall use reasonable best efforts to cause such Shelf Registration Statement to
be declared or become effective and to keep such Shelf Registration Statement
continuously effective and in compliance with the Securities Act and usable for resale of
such Registrable Securities for a period from the date of its initial effectiveness until such
time as there are no Registrable Securities remaining (including by refiling such Shelf
Registration Statement (or a new Shelf Registration Statement) if the initial Shelf
Registration Statement expires). Notwithstanding the foregoing. if the Company 1s not
cligible to file a registration statement on Form §.3 -3, then the Company shall not be
obligated 1o 11 e a Shelf Registration Statement unless and untif requested to do so in

writing by the Investor.

{11) Any registration pursuant to Section 4.3(b)(7) shall be etfected by means
of a shelf registration on an appropriate form under Rule 415 under the Securities Act {a
“Shelf Registration Statement™). 1f the Investor or any other Holder intends to distribute
any Registrable Securities by means of an underwritten otfering it shall “rompt}v S0
advise the Company and the Company shall take all reasonable steps to facilitate such
distribution, including the actions required pursuant to Section 4.5(d); provided that th
Company shall not be required to facilitate an underwritten offering of Registrable
Securities unless the expected gross proceeds from such offering exceed (1) 2% of the
imitial aggregate liquidation preference of the Preferred Shares if such initial aggregate
liquidation preference 1s less than $2 billion and (11) $200 million if the initial aggregate
fiquidation preference of the Preferred Shares is equal to or greater than $2 billion. The
icad underwriters in any such distribution shall be selected by the Holders of a majority
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of the Registrable Securities (o be distributed; provided that to the extent appropriate and
permitted under applhic atm law, such Iml ders shall consider the gualifications of any
broker-dealer Affiliate of the Company m selecting the lead underwriters in any such
distribution.

(1i1y  the Company shall not be required o effect a registration (including a
resale of R cgistrable Securities from an effective Shelf Registration Statement) or an
underwritten offering pursuant (o Section 4.5(h): (A) with respect to securities that are
not Regis 1'&3[“ securities; or (B) if the Company has notified the Investor and all other
Holders that in the good faith judgment of the Board of Directors. it would be materially

~

detrimenial to the Company or its securitvholders tor such registration or underwritten
offering to be effected at such ume. in which event the Company shall have the right 1o
defer such registration for a period ol not more than 435 days after receipt of the request of
the Investor or any other Holder: provided that such right 1o delay a registration or
underwritten offering shall be exercised by the C ompdm (1) only if the Comparv has
generally exercised (or is concwrrently exercising) similar black- out ights against holders

of similar sccurities that have registration rights and (2) not more than 1h times in any
12-month period and not more than 90 days in the aggregate in any Ef’, -m h pertod.

{iv)  If during any period when an effective Shelf Registration Statement is not
available. the Company proposes to register any of its equity securities. other than a
registration pursuant to Section 4.5(b)(i} or a Special Registration. and the registration
form to be filed may be used for the registration or qualification for distribution of
Registrable Securities, the Company will give prompt wrilten notice to the Investor and
all other Holders of its intention to effect such a registration (but in no event less than ten
days prior to the anticipated filing date) emd will include in such registration all
Registrable Securities with respect to which the Company hdb received writlen requests
for inclusion therein within ten business dd}»: after the date of the Company’s notice (a
“Pigovback Regisiration™). Any such person that has made such a written request may
withdraw its Registrable Securities from such Piggyback Registration by giving written
notice to the Company and the managing underwriter, if any. on or before the fifth
business day prior to the planned effective date of such Piggyback Registration. The
Company may terminate or withdraw any registration under this Section 4.5(b)(iv) prior
to the effectiveness of such registration, whether or not Investor or any other Holders
have clected (o include Registrable Securities in such registration.

(v} If the registration referred to in Section 4.53(b)(iv) is proposed to be
underwritten. the Company will so advise Investor and all other Holders as a part of the
written notice given pursuant to Section 4.5(b)(iv). In such event, the right of Investor
and all other Holders to registration pursuant to Section 4.5(b) will be conditioned upon
such persons” participation in such underwriting and the inclusion of such person’s
Registrable Securities in the underwriting if such securities are of the same class of
securities as the securities to be offered in the underwritten offering, and each such
person will {(together with the Company and the other persons distributing their securities
through such underwriting) enter into an underwriting agreement in customary form with
10

7
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the underwrizer or underwriters selected for such underwriting by the Company; provided
that the Investor (as opposed 1o other Helders) shall not be required to indemnify any
person in connection with any registration. 1 any participating person disapproves of the
terms of the Und rwriting. such person may elect to withdraw therefrom by written notice
10 the Company. the managing underwriters and the Investor (if the Investor is

P

participating in he underwriting.

yback™ registration rights to one or
erwritten offering under the Shelf

&

(viy I cither (x) the Company grants “pig

more third partics to include their wcurif ies inan un
egistration Statement pursuant to Section 4.5(b)(il} or (v) a Piggvback Registration

under Section 4.5(b)(iv) relates to an underwritten offering on behalf of the Company,
and in either case the managing underwriters advise the Company that in their reasonable
opinion the number of sccurities requested to be included in such offering exceeds the
number which can be sold without adverscly affecting the marketability of such offering
(including an adverse elTect on the per share offering price), the Company will include in
such offering only such number of securities that in the reasonable opinion of such
managing underwriters can be sold without ad\ ersely affecting the marketability of the
offering (including an adverse effect on the per share offering price), which securiti
will be so included in the following order of prxority: (A) first, in the case of a Pigg b ck
Registration under Section 4. i(b‘)(’i\-‘) the securities the Company proposes to sell. (B)
then the Registrable Securities of the Investor and all other Holders who have requested
inclusion of Registrable Securities pursuant to Section 4.5(b)(i1) or Section 4.5(b)(1v). as
applicable, pro raia on the basis of the aggregate number of such securities or shares
owned by each such person and () lastly. any other securities of the Company that have
been requested o be so included, subject to the terms of this Agreement: provided.
however, that if the Company has. prior to the Signing Date. entered into an agreement
with respect {o its securities that is inconsistent with the order of priority contemplated
hereby then it shall apply the order of priority in such conflicting agreement to the extent
that it would otherwise result in a breach under such agreement.

£
4
a

() Expenses of Registration. All Registration Fxpenses incurred in connection with
any registration. qualification or compliance hereunder shall be borne by the Company. All
Selling FExpenses incurred in connection with any registrations hereunder shall be borne by the
holders of the securities so registered pro rara on the basis of the aggregate offering or sale price

of the securities so registered.

{d) Oblications of the Company. Whenever required to effect the registration of any
Registrable Securities or facilitate the distribution of Registrable Securities pursuant to an
effective Shelf Registration Statement. the Company shall, as expeditiously as reasonably
practicable:

(1 Prepare and file with the SEC a prospectus supplement or post-effective
amendment with respect 10 a proposed offering of Registrable Securities pursuant to an
effective registration statement, subject 1o Section 4.5(d), keep such registration

20-
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statement effective and keep such prospectus supplement current until the securities
described therein are no longer Registrable Securities.

(11} Prepare and ﬁgc with the SEC such amendments and supplements to the
applicable registration statement and the prospectus or prospectus supplement used in
connection with such IC:.:I\I ation statement as may be necessary to comply with the

\
provisions of the Securities Act with respect to the disposition of all sceurities covered by
such registration statement,

(i11)  Furnish to the Holders and any underwriters such number of copies of the
applicable registration statement and each such amendment ¢ nd supplement thereto
(including in cach casc all exhibits) and ol'a prospectus, including a preliminary
prospectus, in conformity with the requirements of the Securities Act, and such other
documents as they may reasonably request in order to facilitate the disposition of
Registrable Securities owned or to be distributed by them.

Py

(ivy  Usc its reasonable best efforts to register and qualify the securities covered

by such registration statement under such other securities or Blue Six\ laws of such

jurisdictions as shall be reasonably requested by the Holders or any managing

underwriter(s), to keep such registration or qualification in effect for so long as such
registration statement remains in effect, and to take any other action which may be
reasonably necessary to enable such seller to consummate the disposition in such

jurisdictions of the sccurities owned by such Holder; provided that the Company shall not

be required in connection therewith or as a condition thereto to qualify to do bus‘iness or
1o [1le a general consent to service of process in any such states or jurisdictions

(v} Notify cach ;io der of Registrable Securities at any time when a
prospectus relating thereto is required to be delivered under the Securities Act of the
happening of any eventas a rmu]t of which the applicable prospectus, as then in effect,
includes an untrue statement of a material f%t or omits Lo state a material fact required to
be stated therein or necessary to make the statements therein not misleading in light of
the circumstances then existing.

(vi)  Give written notice to the Holders:

(A)  when any registration statement filed pursuant to Section 4.5(a) or
any amendment thereto has been filed with the SEC (except for any amendment
effected by the filing of a document with the SEC pursuant to the Exchange /-\ct)
and when such registration statement or any post-effective amendment thereto has
become effective:

(B)  of any request by the SEC for amendments or supplements to any

registration statement or the prospectus included therein or for additional
information;
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(€} ofthe issuance by the SEC ol any stop order suspe ending the
elfectiveness of any registration statement or the initiation of any proceedings f

ar

that purpose;

(D) ofthe receipt by the Company or its le g11 counsel of any
notification with respect to the suspension of the qualification of the applicable
Registrable Securities for sale in any jurisdiction or the i itiation or threatening of

any proceeding for such purpose:

(£) of the happening of any event that requires the Company to make
changes i any effective registration statement or the prospectus related t §§c
registration statement in order to make the statemenis therein not misles uin g
(which notice shall be accompanied by an instruction to suspend the use of the
prospectus until the requisite changes have been made): and

(F) iff at any time the representations and warranties of the Company
contained in any underwriting agreement contemplated by Section 4.3(d)(x) cease
to be true and correct.

(vit)  Use its reasonable best efforts to prevent the issuance or obtain the
withdrawal of any order suspending the effectiveness of any registration statement
referred to in Section 4.5(d)(vi)(C) at the earlicst practicable time.

(viii) - Upon the oceurrence of any event contemplated by Section 4.3(d)(v) or
4.53(d)vi)E), promptly prepare a post-effective amendment 1o such registration statement
or a supplement to the related prospectus or file any other required document so that, as
therealter delivered to the Holders and any underwriters. the prospectus will not contain
an untrue statement of a material fact or omit to state any material fact necessary to make
the statements therein, in light of the circumstances under which they were made. not
misleading. If the Company notifies the Holders in accordance with Section 4.5(d)(vi)(E)
to suspend the use of the prospectus until the requisite changes to the prospectus have
been made. then the Holders and any underwriters shall suspend use of such prospectus
and use their reasonable best efforts to return to the Company all copies of such
prospectus {at the Company’s expense) other than permanent fi file copies then in such
Hoi'ieﬁ’ or underwriters” possession. The total number of days that any such suspension
may be in effect in any 12-month period shall not exceed 90 days.

(ix)  Use reasonable best efforts to procure the cooperation of the Company’s
trapsfer agent in settling any offering or sale of Regisirable Securities, including with
respect to the transfer of physical stock certificates into book-entry form in accordance
with any procedures reasonably requested by the Holders or any managing
underwriter(s).

(x) If an underwritten offering is requested pursuant to Section 4.5(h)(ii).
enter mto an underwriting agreement in customary form, scope and substance and take all

22
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stich other actions reasonably requested by the Holders of a majority of the Regi:irab’c
Securities being solc I in connection therewith or by the managing underwriter{s). if any.

=

to expedite or fucilitate the underwritien disposition of such Registrable Securities, and i
connection therewith in any w }du written offering (including md}\mg menibers of
management and executives of the Company available 1o participate in “road shows™,

similar sales events and other mazl\cunﬂ activities), {A) make such representations and
warrantics to the Holders that are selling “ocl\hoiuc s and the managing underwriter(s), if

any. with respect to the business n‘ the Company and It bub\lt taries, and the Shelt’
Registration Statement. mospumx and documents. if any. incorporated or deemed to be
rence therein. in cach case. iy customary form. substance and scope.
and, if true, confirm the same i and when E‘CC}UCS‘ {, (B use its reasonable best efforts to
furnish the underwriters with opinions of counse! o the Company. addressed to the
managing underwrife: ( ). if any, covering the matters customarily covered in such
opinions requested in underwritten offerings, (C) use its reasonable best efforts to obtain
“cold comfort™ letters from the independent certified public accountants of the Company
{and, if necessary. any other independent certified public accountants of any business
acquired by the Company for which financial statements and financial data are mncluded
in the Shelf Registration Statement) who have certified the financial statements included
in such Shelf Registration Statement, addressed to each of the managing underwriter(s). i’
any. such letters to be in customary form and covering matters of the type customarily
covered inn cold comfort”™ letters, (D) ifan UI;dU\‘.T]Y;n&{ agreement is entered into, the
same shall contain indemnification provisions and procedures customary in u ndc"\mmn
offerings (provided that the Investor shall not be obligated to provide any indemnity). and
(E) deliver such documents and certificates as may be reasonably requested by the
Holders of a majority of the Registrable Sccurities being sold in connection therewith,
their counsel and the managing underwriter(s), if any, to evidence the continued validity
of the 1'cp1'cgentati0ns and warranties made pursuant to clause (i) above and to evidence
compliance with any customary conditions contained in the underwriting agreement or
other agreement entered into by the Company.

incorporated by v rele
firm

(xi)  Make available for inspection by a representative of Holders that are
selling stockholders, the managing underwriter(s), if any, and any attorneys or
accountants retained by such Holders or managing underwriter(s). at the offices where
normally kept, during reasonable business hours, financial and other records, pertinent
corporate documents and properties of the Company, and cause th zfmus directors and
employees of the Company to supply all information in each case reasonably requested
{and of the type customarily provided in connection with due dili <:c 1ce conducted in
connection with a registered public offering of securities) by any such ep?esungmh
managing underwriter(s), atlorney or accountant in connection with such Shelt’
Registration Statement.

(xily  Use reasonable best efforts to cause all such Registrable Securities to be
listed on each national securities exchange on which similar securities issued by the
Company are then listed or, 1f no similar securities issued by the Company are then listed
on any national securities exchange, use its reasonable best efforts to cause all such
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gistrable Securities to be listed on such securitics exchange as the Invesior may

Reyi
designate.

(x111)  Ifrequested by Holders of'a rnajorizv Ofﬂk Registrable Securities benr
registered and/or sold i connection therewith, or the managing underwriter(s). if any,
promptly nclude ina prospectus supp plenient or amen 11 nent such information as th
Holders of a majority of the Registrable Securities being registered and/or sold in
connection therewith or managing underwriter(s). if any. may rcasonably request in order
to pernit the intended method of distribution of such securities and make all required
filings of such prospectus supplement or such amendment as soon as practicable after the
Company has received such request

statements satisfying the

(xivy  Timely provide to its security holders earning
158 thereunder.

7

provisions oi“bunun V1(a) of the Securities Act and Rule 15
(&) Suspension of Sales. Upon receipt of writlen notice from the Company that a

ref'ri:;tration statement, prospectus or prospectus supplement contains or may contain an unirue

tatement of a material fact or omits or may omit to state a material fact required to be stated
therein or necessary 1o make the statements therein not misleading or that circumstances exist
that make md\ sable use of such registration statement, prospectus or prospectus supplement,
the Investor and cach Holder of Registrable Securities shall forthwith discontinue disposition of
Registrable Securities until the Investor and/or Holder has received copies of a supplemented or
amended prospectus or prospectus supplement, or until the Investor and/or such Holder is
advised in writing by the Company that the use of the prospectus and. if applicable, prospectus
supplement may be resumed, and, if so directed by the Company, the Investor and/or such
Holder shall deliver to the Company (at the Company’s expense) all copies. other than
pcrmanem {ile copies then in the Investor and/or such Holder™s possession. of the prospectus
and. il applicable. prospectus supplement covering such Registrable Securities current at the time
of receipt of such notice. The total number of days that any such suspension may be in effect in
any 1 2-month period shall not exceed 90 days.

(h Termination of Registration Rights. A Holder’s registration rights as to any
securities held by such Holder (and its Atffiliates, partners, members and former members) shall
not be available unless such securities are Registrable Securities.

() Fumishing Information.

fwl

(1) Neither the Investor nor any Holder shall use any free writing prospectus
{as defined in Rule 403) in connection with the sale of Registrable Securities without the
prior written consent of the Company.

(i) [t shall be a condition precedent to the obligations of the Company to take
any action pursuant to Scetion 4.5(d) that investor and/or the selling Holders and the

underwriters. 1f any, shall furnish to the Company such information regarding
themselves. the Registrable Securities held by them and the intended method of
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disposition of such securities as shall be required to effect the registered offering of their

spo
Re sv_mmhi Securiti

(h) indemnilfication.

() The Company agrees to indemnify each Holder and. if a Hc)ldcz' 15 a
person other than an individual, such Holder's ¢ ié icers, directors, emplovees, agents,
represeniatives and Affiliates. and each Person, if any, that controls a Holder within the
meaning of the Securities Act (each, an “fndemnizee™). against any and all losses. claims.
damages, actions, liabilities. costs and expenses (including reasonable fees, expenses and
disbursements of attorneys and other professionals incurred in connection with
investigating. delending, settling. compromising or paving any such losses. claims.
damages. actions. labilities. costs and expenses). joint or several, arising out of or based
upon any untrue statement or alleged untrue statement of material fact contained in any
registration statement, including any preliminary prospectus or final prospectus contained
therein or any amendments or supplements thereto or any documents incorporated therein
by reference or contained in any free writing prospectus (as such term is defined in Rule
405) prepared by the Company or authorized by it in writing for use by such Holder (or
any amendment or supplement thereto); or any omission to state therein a material fact
required to be stated therein or necessary to make the statements therein, in light of the
circumstances under which they were made, not misleading: provided. that the Company

shall not be liable to such Indemnitee in any such case 10 the extent that any such loss,
claim, damage, liability (or action or proceeding in respect thereof) or expense arises out
of or is based upon (A) an untrue statement or omission made in such registration
statement. including any such preliminary prospectus or final prospectus contained
therein or any such amendments or supplements thereto or contained in any free writing
prospectus {as such term is defined in Rule 405) prepared by the Company or authorized
by it in writing for use by such Holder (or any amendment or supplement thereto), in
reliance upon and in conformity with information regarding such Indemnitee or its plan
of distribution or ownership interests which was furnished in writing to the Company by
such Indemnitee for use in connection with such registration statement. including any
such preliminary prospectus or final prospectus contained therein or any such
amendments or supplements thereto, or (B) offers or sales Qiiutgd by or on behalf of
such Indemnitee “by means of " (as defined in Rule 1539A) a “free writing prospectus™ (as
defined in Rule 4035) that was not authorized in writing by the Company.

(it} It the indemnification provided for in Section 4.5(h)(1} is unavailable to an
Indemnitee with respect to any losses, claims, damages, actions, liabilities, costs or
expenses referred to therein or is msufficient to hold the Indemnitee harmless as
contemplated therein. then the Company, in licu of indemnifying such Indemnitee, shall
contribute to the amount pasd or payable by such Indemnitee as a result of such losses,
claims. damages, actions, liabilities, costs or expenses in such proportion as is appropriate
to reflect the relative fault of the Indemnitee, on the one hand. and the Company. on the
other hand, in connection with the statements or omissions which resulted in such losses.
claims. damages. actions, Habilities. costs or expenses as well as any other relevant
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cquitable considerations. The relative fault of the Company. on the one hand. and of the
[ndemnitee, on the other hand. shall be determined by reference to. among other factors,
whether the untrue statement of a material fact or omission 1o state 1 material fact relates
to information supplied by the Company or by the Indemnitee and the parties’ relative
1tent, knowledge. access to information and opportunity to correct or prevent such
statement or omission: the Company and each Holder agree that it would not be just and
cquitable if contribution pursuant to this Section 4.5 (h)(i1) were determined by pro rara
allocation or by anv O{}“,Ci method of allocation that does not take account of the equitable
considerations referred 1o in Section 4.5(h)(i). No indem’li{ee guilty of fraudulent
misrepresentation (within the meaning of Section 11() of the Securities Act} shall be
entitled to contribution from the Company if the Company was not guilty of such
[raudulent misrepresentation.

(1) Assignment of Registration Rights. The ri ights of the Investor o registration of’
Registrable Sceurities pursuant to Section 4.5(b) may be assigned by the Investor 1o a transfere
or assignee of Registrable Securities with a liquidation preference or, in the case of the Wa fT(!ixL
the liguidation preference of the underlying shares of Warrant Preferred Stock. no less than an
amount equal to (1) 2% of the initial aggregate liquidation preference of the Preferred Shares if
such initial aggregate liquidation preference is less than $2 billion and (11) S200 million if the
initial aggregate Hqu ldation preference of the Preferred Shares is equal to or greater than $2
billion: provided. however, the transferor shall, within ten days after such transfer. furnish to the
Company written notice of the name and address of such transferee or assignee and the number
and type of Registrable Securities that are being assigned.

o

() Clear Market. With respect to any underwritten offering of Registrable Securities
by the Investor or other Holders pursuant to this Section 4.3. the Company agrees not to effect
{other than pursuant to such registration or pursuant to a Special Registration) any public sale or
distribution, or to file any Shelf Regisiration Statement (other than such registration or a Smu al
Registration) covering any preferred stock of the Company or any sccurities convertible into or
exchangeable or exercisable for preferred stock of the Company. during the period not 1o exceed
ten days prior and 60 days following the effective date of such offering or such longer period up
10 90 days as may be rcaucg’cd by 1he managing underwriter for such underwritten offering. The
Company also agrees 1o cause such of its directors and senior executive officers to execute and
deliver customary lo l\- up agreements in such form and for such time pmod up to 90 davs as
may be requested by the managing underwriter. “Special Regisiration”™ means the registration of
(A) equity sccurities and/or options or other rights in respect thercof solely registered on Form S-
4 or Form 5-8 (or successor form) or (B) shares of equity securities and/or options or other rights
in respect thereof to be offered to directors, members of management. emplovees. consultants,
customers, lenders or vendors of the Company or Company Subsidiaries or in connection with
dividend reinvestment plans.

(k) Rule 144: Rule 144A. With a view to making available to the Investor and
IHolders the b"~>neﬁts of certain rules and regulations of the SEC which may permit the sale of the
Registrable Securities to the public without registration, the Company agrees to use iis
reasonable b st efforts to:
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(i) make and keep public information avatlable, as those terms are understood
and defined in Rule M {c)yor any simtlar or analogous rule promulgated under the
Sccuntics Act, at all imes after the Signing Date;

(iry  {Ayhile with the SEC, in a umely manner, all reports and other documents
required of the Company under the Exchange Act.and (B) if at any tme the Compum" 1S
not required to file such Feports. make available. upon the request of any Hol 10 such
information necessary to permit sales pursuant 1o Ru Ic 144A (including the mmformation
required by Rule T44A(d)4) under the Sccurities Act

(i) solong as the Investor or a Holder owns any Registrable Secunnes.
furnish to the Investor or such Holder forthwith upon request: a written statement by the
Company as 1o 1ts compliance with the reporting requirements of Rule 144 under the
Securitics Act, and of the Exchange Act; & copy of the mosi recent annual or quarterly
report of the Company: and such other reports and documents as the Investor or Holder
may reasonably request in availing itself of any rule or regulation of the SEC allowing it
to sell any such securities (o the public without registration: and

(iv)  take such further action as any Holder may reasonably request. all to the
extent re qul red from time to time to enable such Holder to sell Regisirable Securities
without registration under the Securities Act.

h As used i this Section 4.5, the following terms shall have the following
respeclive meanings:

(E) “Holder™ means the Investor and any other holder of Registrable
Securities to whom the registration rights conferred by this Agreement have been
imns}erred in compliance wit h Secuon 4.5(h) hereof.

{i1) “Holders’ Counsel”™ means one counsel for the selling Holders chosen by
Holders helding a majority mterest in the Registrable Securities being registered.

(1) “Register,” “registered.” and “regisiration” shall refer to a registration
effected by preparing and (A) filing a registration statement or amendment thereto in
compliance with the Securities -\u and apphmblu rules and regulations thereunder, and
the declaration or ordering of effectiveness of such registration statement or amendment
thereto or (B) filing a prospectus and/or prospectus supplement in respect of an
appropriate effective registration statement on Form S-3.

{1v}) "chi«'{m«’)/'@ Securities” means (A) all Preterred Shares. (B) the Warrant
(subject to Section 4.5(q)) and (C) any equily securities issued or issuable directly or
indirectly with respect to the securities referred to in the foregoing clauses (A) or (B) by
way of conversion. exercise or exchange thereof, including the Warrant Shares, or share
dividend or share split or in connection with a combination of shares, recapitalization,
reclassification, merger, amalgamation, arrangement, consolidation or other
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reorganization. provided that, once issued, such securities will not be Re ghumic

Securities when (1) they are sold pursuant o an effective Icgzxtrmon staiement under the

‘S curities Act, (2 b\up{ as provided below in Section 4.5(p), they may E 5 H sursuarnt
the

o Rule 144 wi i limitaton thereunder on volume or manner of sale. f“s‘ im shall
ha\' ceased 10 l ourstanding or (4} they have been sold in a private transaction in which

the transferor's rights under this Agreement are not assigned to the u%nsicrw of the
securities. No Registrable Securities may be registered under more than one registration

g1
& \,

statement at any on time.

(i “Registrarion Expenses™ mean all expenses incurred by the Company in
etfecting any registration pursuant (o this Agreement {whether or not any registration or
prospectus becomes effective or tinal) or otherwise complying with its obligations under
this Scctien 4.3, including all registration, filing and histing fees. printing expenses. fees
and disbursements of Lounsc} for the Company. blue sky fees and expenses. expenses
incurred in connection with any “road show™, thc reasonable fees and disbursements of
Holders® Counsel. and expenses of the Company’'s independent accountants in
connection with any zcga lar or special reviews or audits incident to or required by any
such registration. but shall not include Selling Expense

!/3

(Vi) CRule 1447 Rule 14447, “Rude 13947, "Rule 4057 and " Rule 4157 mean,
in each case, such rule promulszated under the Securities Act (or any successor provision},
as the same shall be amended from time to time.

(vity  “Selling Expenses”™ mean all discounts, selling commissions and stock
transfer taxes applicable to the sale of Registrable Securities and fees and disbursements
of counsel for any Holder (other than the fees and disbursements of Holders™ Counsel
inctuded in Registration Expenses).

(m)  Atany time, any holder of Securities (including any Holder) may elect o forfeit
its rights set forth in this Section 4.5 from that date forward; provided. that a Holder forfeiting
such rights shall nonetheless be entitled to participate under Section 4.5(b)(v) — (v1) in any
Pending Underwritten Offering to the same extent that such Holder would have been entitled to
if the holder had not withdrawn: and provided. further, that no such forfeiture shall terminate a

Holder's rights or obligations under Section 4.5(g) with respect to any prior registration or
Pending Underwritten Offering. ~Pending Underwritten Offering” means, with respect to any
Holder forfeiting its rights pursuant 1o this Section 4.3(m), any underwritten offering of
Registrable Securities in which such Holder has advised the Company of its intent to register 1ts
Registrable Securities either pursuant to Scetion 4.5(b)(it) or 4.5(b)(iv) prior to the date of such

Holder's forteiture.

(n) Specific Performance. The parties hereto acknowledge that there would be no
adequate remedy at law if the Company fails to perform any of its obligations under this Section
4.5 and that the [nvestor and the Holders from time to time may be irreparably harmed by any
such fatlure, and accordingly agree that the Investor and such Holders, in addition to any other
remedy to which they may be entitled at law or in equity, fo the fullest extent permitted and

28
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enlorceable under applicable law shall be entitled to compel specific performance of the
obligations of the Company under this Section 4.5 in accordance with the terms and conditions
of this Section 4.3

(0} No Inconsistent Agreements. The Company shall not, on or afier the Signing
Date, enter into any agreement with 1 —*\peu to its sccurities that may impair the rights granted to
the Investor and the Holders undcr this Section —7‘5 or that <)thcr\"\'15" conllicts with the provisions
hereof in any manner that may impair the rights granted 1o the Investor and the Holders under
this Section 4.5, In the event the Company has. prior 1o the Signing Date, entered into any
agreement with respect (o its securities Iha 15 inconsistent with the rights granted to the Investor
and the Holders under this Section 4.5 (including agreements that are inconsistent with the order
of priorty contemplated by Section 4.5(b)(v1)) or that may otherwise conflict with the provisions
hercof, the Company shall use its reasonable best efforts to amend such agreements to ensure
they are consistent with the provisions of this Section 4.5

71

(p) Certain Offerings by the Investor. In the case of any securities held by the
Investor that cease to be Registrable Securities solely by reason of clausc (2) in the definition of
“Registrable Securities,” the provisions of Sections 4.5(b}}(ii), clauses (1v), (1x) and (x)-(xii} of

Section 4.5(d). Section 4.5(h) and Section 4.3(}) shall continue to app ly until such securities
otherwise ceasc 10 be Registrable Securities. In any such case, an “underwritten” offering or
other disposition shall include any distribution of such securities on behalf of the [nvestor by one
or more broker-dealers. an “underwriting agreement” shall include any purchase agreement
entered mnto by such broker-dealers, and any “registration statement™ or “prospectus” shall
include any offering document approved by the Company and used in connection with such
distribution.

{qQ) Registered Sales of the Warrant. The Holders agree (o sell the Warrant or any
portion thereof under the Shelf Registration Statement only beginning 30 days after notifying the
Company of any such sale, during which 30-day period the Investor and all Holders of the
Warrant shall take reasonable steps to agree to revisions to the Warrant to permit a public
distribution of the Warran(, including entering into a warrant agreement and appointing a warrant

agent.

4.6 Depositary Shares. Upon request by the Investor at any time following the
Closing Date. the Company shall promptly enter into a depositary arrangement, pursuant to
customary agreements reasonably satisfactory to the Investor and with a depositary reasonably
acceptable to the Investor, pursuant to which the Preferred Shares or the Warrant Shares may be
deposited and depositary shares, each representing a fraction of a Preferred Share or Warrant
Share, as applicable, as specified by the Investor, may be issued. From and after the execution of
any such depositary arrangement. and the deposit of anv Preferred Shares or Warrant Shares. as
dpphcabl pursuant thereto, the depositary shares issued pursuant thereto shall be deemed

“Preferred Shares™. “Warrant Shares™ and. as applicable, “Registrable Securities”™ for purposes of
this Agreement.

o

4.7 Restrietion on Dividends and Repurchases

-20.
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{a) Prior to the carlier of (x) the third anniversary of the Closing Date and (v) the date
on which all of the Preferred Shares and Warran: Shares have been redeemed in whole or the
Investor has transferred all of the Preferred Shares and Warrant Shares to third parties which are
not Affiliates of the Investor, neither the Company nor any Company Subsidiary shall. without
the consent of the Investor, declare or pay any dividend or make any distribution on capital smd\
or other cquity securities of any }\md of the Company or any Company Subsidiary (other than (1)
regular quarterly cash dividends of not more than the amount of the last quarterly cash d 1“idc,u‘§
per share declared or. if lower, announced to its holders of Comnion Stock an intention
declare. on the Common Stock prior to November 17, 2008, as adjusted [or any stock spm. stoek
dividend, reverse x‘lock <p1i{ *‘ecia%iﬁcation or s"milar U"amaction ("i) di\'idcnds payable solely
wnh lhe terms thcreo; and \\vhxd; are parmd d u 1dc.r 1hc tu ms ol '*h; Pw erred Shares and L‘n
Warrant Shares, (iv) dividends or distributions by any wholly-owned Company Subsidiary or (v)
dividends or distributions by any Company Subsidiary required pursuant to binding contractual
agreements entered nto prior to November 17, 2008).

pand

(b) During the period beginning on the third anniversary of the Closing Date and
ending on the earlier of (i) the tenth anniversary of the Closing Date and (ii) the date on which all
ol the Preferred Shares and Warrant Shares have been redeemed in whole or the Investor has
transferred all of the Preferred Shares and Warrant Shares to third parties which are not Alfiliates
of the Investor. neither the Company nor any Company Subsidiary shall, without the consent of
the Investor, (A) pay any per share dividend or distribution on capital stock or other equity
securities of any kind of the Company at a per annum rate that is in excess of 103% of the
aggregate per share dividends and distributions for the immediately prior fiscal vear (other than
regular dividends on shares of preferred stock in accordance with the terms thereof and which
are permitted under the terms of the Preferred Shares and the Warrant Shares): provided that no
increase in the aggregate amount of dividends or distributions on Comnion Stock shall be
permitied as a result of any dividends or distributions paid in shares of Common Stock. any stock
split or any similar transaction or (B) pay aggregate dividends or distributions on capital stock or
other equity securities of any kind of any Company Subsidiary that is in excess of 103% of the
aggregate divi mcnus dnd distributions paid for the immediately prior {iscal year (other than in the

L‘

case of this clause (B). (1) regular dividends on shares of preferred stock in accordance with [1 e
terms thc eof and whv“h are permitted under the terms of the Preferred Shares and the Warran
Sharu ) dividends or distributions by any wholly-owned Company ‘submdmx\ (3} U\xdt.ﬂd\
or dis buuom by any Company Subsidiary required pursuant to binding contr actual ¢ agreements
cntercd mto prior to November 17, 2008) or (4) dividends or distributions on newly issued shares
of capital stock for cash or other property.

{c) Prior to the earlier of {x) the tenth anniversary of the Closing Date and (v) the date
on which all of the Preferred Shares and Warrant Shares have been redeemed in whole or the
[nvestor has transferred all of the Preferred Shares and Warrant Shares to third parties which are
not Affiliates of the Investor, neither the Company nor any Company Subsidiary shall, without
the consent of the Investor. redeem, purchase or acquire any shares of Common Stock or other
capital stock or other equity securities of any kind of the Company or any Company Subsidiary.
or any trust preferred securities issued by the Company or any Affiliate of the Company, other

-30-
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1

than (i) redemptions. purchases or other acquisitions of the Preferred Shares and Warran: Shares,
{11} in connection with the administration of am employee benefit plan in the ordinary course of
business and consistent with past practice, (iii) the acquisition by the Company or any of the
Company Subsidiarics of rccoxd ownership in Junior Stock or Pum‘ Stock for the beneficial
ownership of any other persons (other than the ¢ ompany or any other Company Subsidiary}.
mcludmg as trustecs or custodians, (iv) the exchange or conversion of Junior Stock for or into
other Junior Stock or of Parity Stock or trust preferred securities for or into other Parity Stock
(with the same or lesser aggregate liquidation amount) or Junior Stock, in each case set forth in
this clause (iv). solely to the extent required pursuant 1o binding contractual ag**-’* eements entered
into prior to the Si g 1ng Date or any subsequent agreement for the accelerated exercise
settlement or exchange thereof for Common Stock (clauses (ii) and (111}, cullccm 2]y }n
"P(/‘r‘nmec/R@nmmuwx ). {v) redemptions of securities held by t!’"*(m“'wan‘x or any whollv-
owned Company Subsidiary or (vi) I‘LdumpUOﬂs purchases or other acquisitions of capital stock
or other equity securities of any kind of any Company Subsidi jary required pursuant o binding

contractual agreements entered into prior to November 17. 2008,

(d) Until such time as the Investor ceases 1o own any Preferred Shares or Warrant
Shares, the Company shall not repurchase any Preferred Shares or Warrant Shares from any
holder thereof, whether by means of open market purchase. neeotiated transaction. or otherwise.
other than Permitted Repurchases, unless it offers to repurchase a ratable portion of the Preferred
Shares or Warrant Shares. as the case may be. then held by the Investor on the same terms and
conditions.

{e) During the kaIO( beginning on the tenth anniversary of the Closin ‘: and cndin(b
on the date on which all of the Preferred Shares and Warrant Shares have been redeemed in
whole or the Investor has transferred all of the Preferred Shares and Warrant Shares to third
parties which are not Affiliates of the Investor, neither the Company nor any Company
Subsidiary shall, without the consent of the Tnv estor, (1) declare or pay any dividend or make any
distribution on capital stock or other equity securities of any kind of the Company or any
Company Subsidiary; or (ii) redeem. pmr.hax or acqum any shares of Common Stock or other
capital stock or other equity securities of any kind of the C ompany or any Company Subsidiary,
or any trust preferred securities issued by the Company or any Affiliate of the Company. other
than (A) redemptions. purchases or other acquisitions of the Preferred Shares and Warrant
Shares, (B} regular dividends on shares of preferred stock in ac cmdamL with the terms thereof
and which are permitted under the terms of the Preferred Shares and the Warrant Shares. or ()
dividends or distributions by any wholly-owned Company Subsidian

(H “Junior Stock” means Common Stock and any other class or series of stock of the
Company the terms of which expressly provide that it ranks junior to the Preferred Shares as to
dividend rights and/or as (o rights on liquidation. dissolution or winding up of the Company.
“Parity Stock” means any class or series of stock of the Company the terms of which do not
expressly provide that such class or series will rank senior or junior to the Preferred Shares as to
dividend rights and/or as to rights on liquidation, dissolution or winding up of the Company {in
each case without regard 1o whether dividends accrue cumulatively or non-cumulativ elv).
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18 Executive Compensation. Uniil such time as the Investor ceases to own any debt
or equity securities of the Company acquired pursuant 1o this Agreement or the Warrant. the
Company shall take all necessary action to ensure that its Benefit Plans with re 2spect 1o it \ Cnior
Executive Officers comply in all z‘c‘specls with Section [T1(h) of the EESA as mpl ne
any guidance or regulation thereunder that has been 'S@ucd and 1s in effect as of the Cle 5'
and shall not adopt any new Benefit Plan with ELDPCU. 0118 Semor Executive Olfficers 1
not comply therewith. “Senior Fxecuiive Officers™ means the Company's "senior executive
officers” as defined in subsection 111(b)(3) of the EESA and reguiations 1ssued thercunder.
including the rules set forth in 31 C.F.R. Part 30.

t does

4.9 Related Party Transactions. Until such time as the Investor ceases to own ;m'\f
Purchased Securitics or Warrant Shares. the Company and the Company Subsidiaries shall not
enter into transactions ‘\xlh Afl iiatw or related persons (within the meaning of ltem 404 under
the SECs Regulation S-K) unless (i) such transactions are on terms no less favorable 1o the
Company and the Company Subwdums than could be obtained from an unaffiliated third pa*‘t&
and (11} have been approved by the audit commitice of the Board of Directors or comparabl
body of independent directors of the Company.

410 Bank and Thrifi Holding Company Stats. If the Company is a Bank 1l lolding
Company or a Savings and Loan Holding Company on the Signing Date, then the Compam shall
maintain its status as a Bank Holding Company or Savings and Loan Holding Company. as the
case may be. for as long as the Investor owns any Purchased Securities or Warrant Qlwu The
Company shall redeem all Purchased Securities and Warrant Shares held by the Investor prior to
terminating its status as a Bank | nldmL “ompany or Savings and Loan Holding Company, as
apphicable. “Baik Holding Company ™ means a company registered as such with the Board of
Governors of the Federal Reserve System (the “Federal Reserve™) pursuant to 12 U.S.C. §1842
and the xevulalmns of the Federal Reserve promulgated thereunder. “Savings and Loan Holding
Company ™ means a company registered as such with the Office of Thrift Supervision pursuant to
12 U.5.C. §1467(a) and the regulations of the Office of Thrift Supervision promulgated
thereunder.

+.1T  Predominantly Financial. For as long as the Investor owns any Purchased
Securities or Warrant Shares. the Company. to the extent it is not itself an insured depository
institution, agrees to remain predominantly engaged in financial activities. A company Is
predominanty engaged in financial activities if the annual gross revenues ¢ erived by the
company and all subsidiaries of the company (excluding revenues derived from subsidiary
depository institutions). on a consolidated basis, from engaging in activities that are financial in
nature or are incidental {0 a financial activity under subsection (k) of Section 4 of the Bank
Holding Company Act of 1956 (12 U.S.C. 1843(k)) represent at least 83 percent of the
consolidated annual gross revenues of the company.

Article V
Miscellaneous

5.1 Termination. This Agreement may be terminated at any time prior to the Closing:

30.
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(a) by cither the Investor or the Company if the Closing shall not have occurred by
the 30" calendar day following the bz& ing Date: provided. however. that in }: event ‘\b“
Closing has not occurred by such 30" calendar day, the pamcs will consult 1n good {3

determine whether 1o extend the term oi'ihis Agreement, it b ing understood that tE»° a f’i“S shall
be mqu?r@é o consu {tonly until the fifth day after such 30" calendar day and not be Lmd oT any
obligation Lo extend the term of this \urccmcm thereatter: provided, further, that the right to
terminate this Agreement under this Section 5.1{a) shall not be available 10 any party whose
breach of any representation or warranty or failure to perform any obligation under this
Agreement shall have caused or resulted in the failure of the Closing w0 occur on or prior to such

ad{»‘ N or

() by either the Investor or the Company in the event that any Governmental Entity
shall have issued an order, decree or ruling or taken any other action restraining, enjoining or
otherwise prohibiting the transactions contemplated by this Agreement and such order. decree,
ruling or other action shall have become final and nonappealable; or

(c) by the mutual written consent of the Invesior and the Company.

In the event of termination of this Agreement as provided in this Section 5.1, this Agreement
shall forthwith become void and there shall be no liability on the part of either party hereto
except that noahmg herein shall relieve either party from liability for any breach of this
Agreement.

3.2 Survival of Representations and Warranties. All covenants and agreements, other
than those which by their terms apply in whole or in part afier the Closing. shall terminate as of
the Closing. The representations and warranties of the Company made herein or in any
certificates delivered in connection with the Closing shall survive the Closing without limitation.

5.3 Amendment. No amendment of any provision of this Agreement will be effec
untess made in writing and signed by an officer or a duly authorized np ative ol each party:

provided that the Investor may unilaterally amend any provision of this \5: ement to the extent
required o comply with any chang ;z s after the Signing Date in applicable federal statutes. No
fatlure or delay by any party in exercising any Nghl power or privilege hereunder shall operate
as a watver thereof nor shail any Smsl» e or partial exercise thereof preclude any other or further
exercise of any other right. power or privilege. ll ghls and remedics herein provided shall be

cumulative of any rights or remedies provided by lay

3.4 Waiver of Conditions. The conditions to each party’s obligation to consummate
the Purchase are for the sole benefit of such party and may be \mned by such party in whole or
in part to the extent permitted by applicable law. No waiver will be effective unless it isin a
writing signed by a duly authorized officer of the waiving party that makes express reference to
the provision or provisions subject to such waive

5.5 Governing Law: Submission te Jurisdiction, Etc. This Agreement will be
governed by and construed in accordance with the federal law of the United States if and to

tad
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the extent such law is applicable, and otherwise in accordance with the laws of the State of
New York applicable to contracts made and to be performed entirely within such State.
Each of the parties hereto agrees (a) to submit to the exclusive jurisdiction and venue of the
United States District Court for the District of Columbia and the United States Court of
Federal Claims for any and all civil actions, suits or proceedings arising out of or relating
to this Agreement or the Warrant or the transactions contemplated hereby or thereby, and
{b) that notice may be served upon (i) the Company at the address and in the manner set
forth for notices to the Company in Section 5.6 and (ii) the Investor in accordance with
federal law. To the extent permitted by applicable law, each of the parties hereto hereby
unconditionally waives trial by jury in any civil legal action or proceeding relating to this
Agrecment or the Warrant or the transactions contemplated hereby or thereby.

5.6 Notices. Any notice. request, instruction or other document to be given hereunder
by any party to the other will be in writing and will be deemed to have been duly given (a) on the
date of delivery il delivered personally, or by facsimile, upon confirmation of receipt. or (b) on
the second business day following the date of dispatch if delivered by a recognized next day
courier service. All notices to the Company shall be delivered as set forth in Schedule A, or
pursuant to such other instruction as may be designated in writing by the Company to the
Investor. All notices to the Investor shall be delivered as set forth below, or pursuant to such
other instructions as may be designated in writing by the Investor to the Company.

If to the Investor:

United States Department of the Treasury

1500 Pennsylvania Avenue, NW, Room 2312

Washington, D.C, 20220

Attention: Assistant General Counsel (Banking and Finance)
Facsimile: (202} 622-1974

5.7 Definitions

(a) When a reference is made in this Agreement to a subsidiary of a person, the term
“subsidiary” means any corporation, partnership, joint venture, limited liability company or other
entity {x) of which such person or a subsidiary of such person is a general partner or {v) of which
a majority of the voting securifics or other voting interests, or a majority of the securities ot other
interests of which having by their terms ordinary voting power to elect a majority of the board of
directors or persons performing similar functions with respect to such entity. is directly or
indirectly owned by such person and/or one or more subsidiaries thereof

(b) The term “Affiliate” means, with respect Lo any person, any person directly or
indirectly controlling, controlled by or under common control with, such other person. For
purposes of this definition, “conrrof” (including, with correlative meanings. the terms “conrrolled
by™ and “under common control with”) when used with respect to any person, means the
possession, directly or indirectly, of the power to cause the direction of management and/or
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policies of such person. whether through the ownership of voting securities by contract or
otherwise.

{c) The werms ~“kaowledge of the Company™ or "(L'mn/_mm 5 knowledee” mean the
actual knowledge after reasonable and due inquiry of the “officers™ (as such term is defined o

Rule 3b-2 under the Exchange Act. but excluding any Vice Prcsidcn or Secretary) of the
Company.

5.8 Assionment. Neither this Agreement nor anv right. remedy. obligation nor
liability arising hereunder or by reason hereo!l shall be assignable by any party hercte without the
prior writien consent of the other party. and any attempt 1o assign any right. remedy. obligation
or hability hereunder without such consent shall be void. ¢ xeept (a) an assignment, in the case of
a merger, consolidation, statutory share exchange or similar transaction that requires the mmo\ai

of the Company’s stockholders (a “Business Combination”) where such party is not the surviving
entity, or a sale of substantially all of its assets. to the entity which is the survivor of such

Business Combination or the purchaser in such sale and (b} as provided in Sections 3.5 and 4.5.

3.9 Severability. If any provision of this Agreement or the Warrant, or the application
thereof 1o any person or circumstance, is determined by a court of competent jurisdiction to be
invalid. void or unenforceable, the remaining provisions hereof, or the application of such
provision to persons or circumstances other than those as to which it has been held invalid or
unenforceable, will remain in {ull force and effect and shall in no way be affected. impaired or
invalidated thereby. so long as the economic or legal substance of the transactions contemplated
hereby is not affected in any manner materially adverse to any party. Upon such determination.
the parties shell negotiate in good faith in an effort to agree upon a suitable and equitable
substitute provision to effect the original intent of the parties.

510 No Third Party Bencficiaries. Nothing contained in this Agreement. expressed or
implied. is intended to confer upon any person or entity other than the Company and the Investor
any benefit, right or remedies. except that the pr@usions of Section 4.5 shall inure to the benefit
of the persons referred to in that Section.
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ANNEX A
FORM OF [CERTIFICATE OF DESIGNATIONS]
OF
FIXED RATE CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES [e]
OF
o]

Unsert name of Issuer], a fcorporation/bank/banking association] organized and existing
under the laws of the {}‘mer!]urwdwtmn of organizarion] (the “lssuer™), in accordance wnh the
provisions of Section|s] [®] of the [Inser? applicable statute] thereof, does hereby certify

The board ol directors of the Issuer (the “Board of Directors™ or an applicable committec
of the Board of Directors. in accordance with the [[certificate of incorporation/articles of
association] and b\flaws} of the Tssuer and applicable law. adopted the following resolution on
|e] creating a series of |e] shares of Preferred Stock of the Issuer designated as “Fixed Rate
Cumulative Perpetual Preferred Stock. Series [e]™.

RESOLVED, that pursuant to the provisions of the [[certificate of incorporation/articles
ol association] and the bylaws] of the Issuer and applicable law, a series of Preferred Stock, par
value $[e] per share, of the Issuer be and hereby is created, and that the designation and number
of shares of such series. and the voting and other powers. preferences and relative, partic mtmﬂ
optional or other rights, and the qualifications, limitations and restrictions thereof. of the shares
ol such series. are as fo Hmvs.

Part 1. Designation and Number of Shares. There is hereby created out of the authorized
and unissuced shares of preferred stock of the Issuer a series of preferred stock designated as the
“Tixed Rate Cumulative Perpetual Preferred Stock. Series [e]” (the “Designated Preferred
Stock™). The authorized number of shares of Designated Preferred Stock shall be [e].

Part 2. Standard Provisions. The Standard Provisions contained in Schedule A attached
hereto are incorporated herein by reference in their entirety and shall be deemed to be a part of
this [Certificate of Design ;t ons] to the same extent as if such provisions had been set forth in
full heremn.

Part. 3. Definitions. The following terms are used in this [Certificate of Designations]
{including lln Standard Provisions in Schedule A hereto) as defined below:

(a) “Commeon Stock™ means the common stock, par value $[e] per share, of the

Issuer.

{b) “Dividend Payment Date™ means February 15, May 15, August 15 and November
15 of each year.
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{) “Junior Stock™ means the Common Stock. [fusers titles of any existing Junior
Stock] and any other class or series of stock of the Issuer the terms of which expressly provide
that it ranks junior to Designated Preferred Stock as Lo dividend rights and/or as to rights on

liquidation. dissolution or winding up of the Issuer.

. RN . 1 AR oy L o~ “ :
{d) Liguidation Amount™ means §{1.000] per sharc of Designated Preferred Stock.
{e) “Minimum Amount” means $[Insert § ainount equal to 25% of the aggregate

value of the Designated Preferred Stock issued on the Original Issue Date].

() “Parity Stock™ means any class or series of stock of the [ssuer (other than
Designated Preferred Stock) the terms of which do not expressly provide that such class or series
will rank senior or junior to Designated Preferred Stock as (o dividend rights and/or as 1o rights
on liquidation. dissolution or winding up of the Issuer (in each case without regard to whether
dividends accrue cumulatively or non-cun wlatively). Without limiting the foregoing, Parity
Stock shall include the Issuer’s [{usert title(s) of existing classes or series of Parity Stock].

“Siening I)cﬂ(. means {{nsert date of applicable securities purchase agreement).

oo
R

Part. 4. Certain Voting Matiers. [To be inserted if the Charter provides for voting in
proportion io liguidation preferences: Whether the vote or consent of the holders of a plurality,
majority or other portion of the shares of Designated Preferred Stock and any Voting Parity
Stock has been cast or given on any matter on which the holders of shares of Designated
Preferred Stock are entitled to vote shall be determined by the Issuer by reference to the specified
liquidation amount of the shares voted or covered by the consent as if the Issuer were liquidated
on the record date for such vote or consent, if any, or, in the absence of a record date, on the date
for such vote or consent. For purposes of determining the voting rights of the holders of
Designated Preferred Stock under Section 7 of the Standard Provisions forming part of this
[Certificate of Designations], each holder will be entitled to one vote for each $1.000 of
liquidation preference to which such holder’s shares are entitied.] [To be inserted if the Charter
does not provide for voting in proportion fo liguidation preferences: Holders of shares of
Designated Preferred Stock will be entitled 10 one vote for each such share on any matier on
which holders of Designated Preferred Stock are entitled to vote, including any action by written
consent.

[Remainder of Page Intentionally Lefi Blank]

]

If Issuer desires to 'sme shares with a higher dollar amount liquidation preference, liquidation preference
references will be modified accordingly. In such case (in accordance with Section 4.6 of the Securities
Purchase Agreement), the issuer will be required to enter into a deposit agreement,

(8]
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IN WITNESS WHEREOF. (Insert name of Issuer| has caused this [Certific

H
Designations] to be signed by [e]. its [e]. this [e] day of [e].
[{rsert name of fssuer)
By:

Name:
Title:
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Schedule A

STANDARD PROVISIONS

section 1. General Matters. Fach share of Designated Preferred Stock shall be identical
in all respects to every other share of Designated Preferred Stock. The Designated Preferred
Stock shall be perpetual, subject to the provisions of Section 5 of these Standard Provisions that
form a part of the Certificate ol Designations. The Designated Preferred Stock shall rank equally
with Parity Stock and shall rank sentor to Junior Stock with respect to the payment of div LJLm

and the distribution of assets in the event of any dissolution, liquidation or winding up of the

fssuer.

Section 2. Standard Definitions. As used herein with respect to Designated Preferred

Stock:

(a) “Applicable Dividend Rate™ means (i) during the period from the Original Issue
Date to. but excluding, the first day ol the first Dividend Period commencing on or after the fifth
anniversary of the Original [ssue Date, 5% per annum and (ii) from and after the first day of the
first Dividend Period commencing on or after the fifth anniversary of the Original Issue - Da ate,

9% per annum.

(b “Appropriate Federal Banking Agency™ means the “appropriate Federal banking
gency” with respect to the I<suer as defined in Section 3(q) of the Federal Deposit Insurance

{12 U.S.C. Section 1813(q)). or any successor provision.

oo

{¢) “Business Combination” means a merger. wnsolldalmn statutory share
exchange or similar transaction that requires the approval of the Issuer’s stockholders.
{d) “Business Day™ means any day except Saturday, Sunday and any day on which

banking institutions in the State of New York generally are authorized or required by law or
other governmental actions (o close,

{©) “Bylaws™ means the bylaws of the Issuer, as they may be amended from time to
time.
(H “Certificate of Designations™ means the Certificate of Designations or comparable

instrument relating to the Designated Preferred Stock, of which these Standard Provisions form a
part, as it may be amended from time 1o time.

5
e

(g) “Charter” means the Issuer’s certificate or articles of incorporation, articles of
assoclation, or similar organizational document.

{h) “Dividend Period™ has the meaning set forth in Section 3(a).

{1) “Dividend Record Date™ has the meaning set forth in Section 3(a).

() “Liguidation Preference™ has the meaning set forth in Section 4(a).
Al
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(k3 “Original [ssue Date™ means the date on which shares of Designated Preferred
Stock are first issued.

{1 “Preferred Director™ has the meaning set forth in Section 7(b.

(m)  “Preferred Stqgj}_ means any and all series of preferred stock of the Issuer.
including the D sign ed Preferred Stock.

(n) “Qualified Equity Offering”™ means the sale and issuance for cash by ih; Issuer to

persons other than the Issuer or any of its subsidiaries afier the Or riginal Issue Daie of shares of
perpetual Prelerred Stock. Commen Stock or any combination of such stock. that, in each case.
qualify as and may be included in Tier 1 capital of the Issuer at the time of issuance under Yik
applicable risk-based Ldpltd! guidelines of the Issuer’s Appropriate Federal Banking Agenc
(other than any such sales and issuances made pursuant to agreements or arrangements ente ch
into, or pursuant to financing plans which were publicly announced, on or prior to November |
2008).

(0) “Standard Provisions™ mean these Standard Provisions that form a part of the
Ceruficate of Designations relating to the Designated Preferred Stock.

(m “Successor Preferred Stock™ has the meaning set forth in Section S(a).
{q) “Voting Parity Stock™ means, with regard to any matter as to which the holders of

Designated Preferred Stock are entitled to vote as specified in Sections 7(a) and 7(b) of these
Standard Provisions that form a part of the Certificate of Designations. any and all series of
Parity Stock upon which Iike voting rights have been conferred and are exercisable with respect
o such matter.

Section 3. Dividends.

{a) Rate. Holders of Designated Preferred Stock shall be entitled to receive, on each
share of Designated Preferred Stock if, as and when declared by the Board of Directors or any
duly authorized committee ol the Board of Directors, but only out of assets legally available
therefor. cumulative cash dividends with respect to each Dividend Period (as defined below) at a
rate per annum equal to the Applicable Dividend Rate on (i) the Liguidation Amount per share of
Designated Preferred Stock and (ii) the amount of accrued and unpaid dividends for any prior
Dividend Period on such share of Designated Preferred Stock. if any. Such dividends shall be gin
to acerue and be cumulative from the Original Issue Date, shall compound on each subsequent
Dividend P mm nt Date (ie., no dividends shall accrue on other dividends unless and until the
first Dividend Payment Date for such other dividends has passed without such other dividends
having been paid on such date) and shall be payable quarterly in arrears on each Dividend
Payment Date. commencing with the first such Dividend Payment Date to occur at least 20

calendar days after the Original Issue Date. In the event that any Dividend Payment Date would
otherwise fall on a day that is not a Business Day, the dividend payment due on that date Vvﬂ be
postponed to the next day that is a Business Day and no additional dividends will acerue as
result of that postponement. The period from and including any Dividend Payment Date to, but
exeluding. the next Dividend Payment Date is a “Dividend Period™, provided that the initial
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Dividend Period shall be the period from and including the Original Issue Date to, but excluding,
the next Dividend Payment Date.

Dividends that are payable on chinnated Preferred Stock in respect of any Dividend
Period shall be computed on the basis of a 360-day vear consisting of twelve 30-day months. The
amount of dividends payable on Designated Preferred Stock on any date prior to the end of a
Dividend Period. and for the initial Dividend Period, shall be computed on the basis of a 360-day
year consisting of twelve 30-day months, and actual days elapsed over a 30-dav month.

Dividends that are pay able on leg ated Preferred Stock on any Dividend Payment Date
will be pavable to holders of record of Designated Preferred Stock as they appear on the stock
register of the Issuer on the applicable record ddtc, which shall be the 15th calendar day
immediately preceding such Dividend Payment Date or such other record date fixed by the
Board of Directors or any duly authorized committee of the Board of Directors that is not more
than 60 nor less than 10 days prior to such Dividend Payment Date (each. a “Dividend Record
Date™). Any such day that is a Dividend Record Date shall be a Dividend Record Date whether
or not such day is a Business Day.

Holders of Designated Preferred Stock shall not be entitled to any dividends, whether
pavable in cash, securities or other property, other than dividends (if any) declared and pavable
on Designated Preferred Stock as specified in this Section 3 (subject to the other provisions of
the Certificate of Designations).

(b) Priority of Dividends. So long as any share owaiwnated Preferred Stock
remains outstanding, no dividend or distribution shall be declared or paid on the Common Stock
or any other shares of Junior Stock (other than dividends payable s )lc v i shares of Common
Stock) or Parity Stock. subject to the immediately following paragraph in the case of Parity
Stock, and no Common Stock, Junior Stock or Parity Stock shall be. directly or indirectly.
purchased. redeemed or otherwise acquired for consideration by the Issuer or any of its
subsidiaries unless all acerued and unpaid dividends for all past Dividend Periods. including the
latest completed Dividend Period (including. 1f applicable as provided in Section 3(a) above,
dividends on such amount), on all outstanding shares of Designated Preferred Stock have been or
are contemporaneously declared and paid in full (or have been declared and a sum sufficient for

the payment thereof has been set aside for the benefit of the holders of shares of Designated
Preferred Stock on the applicable record date). The foregoing lumitation shall not apply to (i)
redemptions, purchases or other acquisitions of shares of Common Stock or other Junior Stock in
connection with the administration of any employee benefit plan in the ordinary course of
business and consistent with past practice: (ii) the acquisition by the Issuer or any of its
subsidiaries of record ownership in Junior Stock or Parity Stock for the beneficial ownership of
any other persons (other than the Issuer or any of its subsidiaries), including as trustees or
custodians: and (111) the exchange or conversion of Junior Stock for or into other Junior Stock or
of Parity Stock for or into other Parity Stock (with the same or lesser aggregate liquidation
amount) or Junior Stmk in cach case, solely to the extent required pursuant to binding

contractual agreen cm tered into prior to the Signing Date or any subsequent agreement for
the accelerated exerc zdemem or exchange thereof for Common Stock.
A-3
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When dividends are not paid (or declared and a sum sufficient for payment thereol set
aside for the benefit of the holders thereof on the applicable record date) on any Dividend
Payment Date (or, it
Dividend Payment Dates. on a dividend payment date falling within a Dividend
such Dividend Payment Date) in full upon Designated Preferred Stock and any shares of Par
Stock, all dividends declared on Designated Preferred Siock and all such Parity Stock and
payable on such Dividend Pavment Date (or. in the case of Parity Stock having dividend
payment dates different from the Dividend Pavment Dates. on a dividend payment date falling
within the Dividend Period related to such Dividend Payment Date) shall be declared pro rara so
that the respective amounts of such dividends declared shall bear the same ratio w each other as
all accrued and unpaid dividends per share on the shares of Designated Preferred Stock
{including, if applicable as provided in Section 3(a) above. dividends on such amount) and all
Parity Stock pavable on such Dividend Payment Date (or. in the case of Parity Stock having
dividend payment dates different from the Dividend Payment Dates. on a dividend pavment date
falling within the Dividend Period related to such Dividend Payvment Daie) (subject to their
having been declared by the Board of Directors or a duly authorized committee of the Board of
Directors out of legally available funds and including, in the case of Parity Stock that bears
cumulative dividends. all accrued but unpaid dividends) bear 10 each other. If the Board of
Directors or a duly authorized committee of the Board of Directors determines not 16 pay any
dividend or a full dividend on a Dividend Payment Date, the Issuer will provide written notice 1o
the holders of Designated Preferred Stock prior to such Dividend Payment Date.

1 the case of Parity Stock having dividend payment dates different from the

Period relared 1o

Subject to the foregoing, and not otherwise, such dividends (pavable in cash, securities or
other property) as may be determined by the Board of Directors or any duly authorized
committee of the Board of Directors may be declared and paid on any securities, including
Common Stock and other Junior Stock. from time to time out of any funds legally available for
such payment, and holders of Designated Preferred Stock shall not be entitled to participate in
any such dividends.

Section 4. Liquidation Rights.

(a) Veluntary or Involuntary Liguidation. In the event of any hquidation, dissolution
or winding up of the affairs of the Issuer. whether voluntary or involuntary. holders of
Designated Preferred Stock shall be entitled to receive for each share of Desionated Preferred
Stock, out of the assets of the Issuer or proceeds thereol (whether capital or surplus) available for
distribution to stockholders of the Issuer. subject to the rights of any creditors of the Issuer.
before any distribution of such assets or proceeds is made to or set aside for the holders of
Common Stock and any other stock of the Issuer ranking junior to Designated Preferred Stock as
to such distribution, payment in full in an amount equal to the sum of (i) the Liquidation Amount
per share and (ii) the amount of any accrued and unpaid dividends (including, if applicable as
provided in Section 3(a) above, dividends on such amount), whether or not declared. to the date

any

of payment (such amounts collectively, the “Liquidation Preference ).

b Partial Payment. If in any distribution described in Section 4(a) above the assets
of the Issuer or proceeds thereof are not sufficient to pay in full the amounts payable with respect
to all outstanding shares of Designated Preferred Stock and the corresponding amounts payable
with respect of any other stock of the Issuer ranking equally with Designated Preferred Stock as
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to such distribution. holders of Designated Preferred Stock and the holders of such other stock
shall share ratably in anv such distribution in proportion to the full respective distributions to

which they are entitled.

(c) Residual Distributions. 1f the Ligquidation Preference has been paid in fuli o all
nolders of Designated Preferred Stock and the corres; ponding amounts payable with respect of
any other stock of the Issuer ranking cqually with Designated Preferred Stock as to such
distribution has been paid in full. the holders of other stock of the Issuer shall be entitled 1o
recetve all remaining assets of the Issuer (or proceeds thereof) according to their respective rights

and preferences.

(d) Merger. Consolidation and Sale of Assets Not Liquidation. For purposes o this
Section 4, the merger or consolidation of the Issuer with any other corporation or other entity.
including a merger or consolidation in which the holders of “Designated Preferred Stock receive
cash. securities or other property for their shares, or the sale. lease or exchange (for cash,
securities or other property) of all or substantially all of the assets of the Issuer, shall not

constitute a liquidation. dissolution or winding up of the Issuer.

Section 5. Redemption.

(a) Optional Redemption. Except as provided below, the Designated Preferred Stock
may not be redeemed prior to the first Dividend Payment Date falling on or after the third
anniversary of the Original Issue Date. On or after the first Dividend I Payment Date falling on or
after the Ihud anmv ersary of the ()nomal Issue Date, the Issuer. at its option. subject to the
approval of the Appropriate Federal Banking Agency. may redeem. in whole or in part. at any
time and from time to time, out of tund legally available therefor, the shares of Designated
Preferred Stock at the time owt stzmd‘m', upon notice given as provided in Section 5(c) below, al a
re it‘mpziﬂ- price equal to the sum of (i) the Liquidation Amount per share and (i) except as
otherwise provided below, any accrued and unpaid dividends (including, if applicable as
provided in Section 3(a) above, dividends on such amount) (regardless ol whether any dividends
are actually declared) 10. but excluding, the date fixed for redemption.

Notwithstanding the foregoing, prior to the first Dividend Payment Date falling on or
after the third anniversary of the Original Issue Date, the Issuer. at its option. subject 1o the
approval of the App oprmk Federal Banking Agency. may redeem, in whole or in part. at any
time and {rom time 1o time lk shares of Designated Preferred Stock at the time outstanding.
UpOn notice given as provi dc in Section 5{¢) below. at a redemption price equal to the sum of (i)
the Liquidation Amount per share and (i) except as otherwise provided below, any accrued and
unpaid dividends tincluding, if applicable as provided in Section 3(a) above. dividends on such
amount) (regardless of whether any dividends are actually declared) to, but excluding. the date
fixed for redemption; provided that (x) the Issuer (or any successor by Business Combination)
has received aggregaie gross proceeds of not less than the Minimum Amount (plus the

“Minimum Amount” as defined in the relevant CU‘ilf‘CdIL of designations for each other
outstanding series of preferred stock of such successor that was originally issued (o the United
States Department of the Treasury (the “Successor Preferred Stock’ ') in connection with the
Troubled Asset Relief Program Capital Purchase Program) from one or more Qualified Equiry
Offerings (including Qualified Equity Offerings of such successor), and (y) the aggregate
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redemption price of the Designated Preferred Stock (and any Successor Preferred Sto k)
redeemed pursuant to this paragraph may not exceed the a wggregate net cash proceeds received by
the Issuer (or any successor by Business Combination) from such Qualified Equity Offerings
{including Qualified Equity Offerings of such successor).

The redemption price for any shares of Designated Preferred Stock shall be pavable on
the redemption date 1o the holder of such hmb agaimnst surrender of the certificate(s) evidencing
such shares to the I suer or its agent. Any declared but unpaid dividends payable on a
redemption date that oceurs subsequent to the Dividend Record Date for a Dividend Period shall
not be paid to the ho Id entitled to receive the redemption price on the redemption date, but
rather shall be paid to the holder of record of the redeemed shares on such Dividend Record Date
refating to the Dividend Payment Date as provided in Section 3 above.

(b No Sinking Fund. The Designated Preferred Stock will not be subject to any
mandatory redemption, sinking fund or other similar provisions. Holders of Designated Preferred
Stock will have no right te require redemption or repurchase ol any shares of Designated
Preferred Stock.

(¢) Notice of Redemption. Notice of every redemption of shares of Designated
Preferred Stock shall be given by first class mail, postage prepaid. addressed to the holders of
record of the shares to be redeemed at their respective last addresses d)pL ari g on the bocks of
the Issuer. Such mailing shall be at least 30 days and not more than 60 d: ays before the date fixed
for redemption. Any notice mailed as provided in this Subsection shall be Cond usively Dr”sumnd
to have been duly given, whether or not the holder receives such notice. but failure duly to gi
such notice by mail, or any defect in such notice or in the mailing thereof, to any holder of shdrcs
ol Designated Preferred Stock designated for redemption shall not affect the validity of the
proceedings for the redemption of any other shares of Designated Preferred Stock.
Notwithstanding the foregoing. if shares of Designated Preferred Stock are issued in book- -entry
form through The Depository Trust (ompam or any other similar facility, notice of redemption
may be given to the holders of Designated Preferred Stock at such time and in any manncr
permitted by such facility. Each notice of redemption given 1o a holder shall state: (1) the
redemption date: (2) the number of shares of Designated Preferred Stock to be r:»,dcw ned and. if
less than all the shares held by such holder are to be redeemed. the number of such shares to be
redeemed from such holder: (3) the redemption price: and (4) the place or places where
certificates for such shares are to be surrendered for paviment of the redemption price

(d) Partial Redemption. In case of any redemption of part of the shares of Designated
Preferred Stock at the time outstanding, the shares to be redeemed shall be selected either o
rata or 1 such other manner as the Board of Directors or a duly authorized committee thereof
may determine to be fair and equitable. Subject to the provisions hereof, the Board of Directors
or a duly authorized committee thereof shall have full power and authority to prescribe the terms
and conditions upon which shares of Designated Preferred Stock shall be redeemed from time to
time. [ fewer than all the shares represented by any certificate are redeemed. a new certificaie

shall be issucd representing the unredeemed shares without charge to the holder thereof.

()) Effectiveness of Redemption. If notice of redemption has been duly given and if
on or before the redemption date specified in the notice all funds necessary for the rede emption
A6
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have been deposited by the Issuer. in trust for ¢ ¢ pro rata benefit of the holders of the shares
called for redcm ption. wi?i’ 1 a bank or trust company doing business in the Bmough of

Man} attan, The City of New York, and having a capital and surplus of at least $300 million and
scle H\ the *30&;& of Directors. so as to be and continue to be available solely therefor. then.
notwi hsmndmg that any certificate for any share so called for redemption has not been
surrendered for cancellation, on and after the redemption date dividends shall cease to accrue on
all shares so called for redemption. all shares so called for redemption shall no longer be deemed
outstandn g\md Il rights with respect o such shares shall forthwith on such re 1mmuor date
cease and terminate. except only the right of the holders thereo! o receive the amount pavable on
such l'edcmptmn from such b n% or trust company, without interest. Anyv funds unclaimed at the
end of'three vears from the redemption date shall, to the extent permitted by law, be released to
the Issuer, after which time the i W]delb of the shares so called for redemption shall look only to
the ]ssu»sr for payment of the redemption price of such shares.

H Status of Redeemed Shares. Shares of Designated Preferred Siock that are
redcemed I‘CDUY“h&}SCd or otherwise acquired by the Issuer shall revert to authorized but unissued
shares of fc;rcd Stock {provided that any such cancelled shares of Designated Preferred Stock
may be reissued only as shares of any series of Preferred Stock other than Designated Preferred
Stock).

Section 6. Conv 1. Holders of Designated Preferred Stock shares shall have no right
to exchange or convert such shares into any other securities.

Section 7. Voting Rights.

{(a) General. The holders of Designated Preferred Stock shall not have any voting
rights except as set forth below or as otherwise from time to time required by law.
(b) Preferred Stock Directors. Whenever, at any time or times, dividends pavable on
the shares of wamud Preferred Stock have not been paid for an aggregate of six g mnul;
Dividend Periods or more. whether or not consecutive, the authorized number of directors of the
Issuer shall automatically be increased by two and the holders of the Designated Preferred Stock
shall have the right. with holders of shares of any one or more other classes or scries of’ Voting
Parity Stock outstanding at the time. voting together as a class, to elect two directors (hereinafier
the “Preferred Directors ™ and each a ~Preferred Director ") 1o fill such newly created
directorships at the Issuer’s next annual meeting of stockholders (or at a special meeting called
for that purpose prior to such next annual meeting) and at each subsequent annual meeting of
stockholders until all accrued and unpaid dividends for all past Dividend Periods. including the
latest completed Dividend Period (including, if applicable as provided in Section 3(a) abm e,
dividends on such amount), on all outstanding shares of Designated Preferred Stock have been
declared and paid in full at which time such right shall terminate with respect to the Designated
Preferred Stock, except as herein or by law expressly provided, subject 1o rev esting in the event
of cach and every subsequent default of the character above mentioned: provided that it shall be
a qualification for J%Uon for any Preferred Director that the election of such Preferred Director
shall not cause the Issuer to violate any corporate governance requirements of any securities
exchange or other trading facility on which securities of the Issuer may then be listed or traded
that listed or traded companies must have a majority of independent directors. Upon any
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termination of the right of the holders of shares of Designated Preferred Stock and Voting Parity
Stock as a class to vote for direciors as pm\*ided above, the Preferred Directors slmii cease (o he
qualifi a,d as directors. the term of office of all Preferred Directors then in olfice shs i {em‘sénzlic
immediately and the authorized number of directors shall be red uced by the number of Preferred
Directors clected pursuant hereto. Any Preferred Dircetor may be removed at any time. with or
without cause. and any vacaney created thereby may be filled. only by the affirmative vote of the
holders a majority of the shares of Designated Preferred Stock at the time outstanding voting
separately as a class together with the holders of shares of Voting Parity Stock. to the extent the
voting rights of such holders described above are then exercisable. 1 the office of any Preferred
Director becomes vacant for any reason other than removal from office as aforesaid. the
remaining Preferred Director may choose a successor who shali hold office for the unexpired
term in respect of which such vacancy occurred.

{c) Class Voting Rights as to Particular Matiers, So leng as any shares of Designated
Preferred Stock are outstanding, in addition to any other vote or consent of stockholders required
by law or by the Charter. the vote or consent of the holders of at least 66 2/3% of the shares of
Designated Preferred Stock at the time outstand ing, voting as a supdgd class. given in person or
by proxy. cither in writing without a me ceting or by vote at any meeting called for the pPUrpose
shall be necessary for effecting or validating:

(1) Authorization of Senior Stock. Any amendment or aiterau:?on of the
Certificate of Designations for the Designated Preferred Stock or the Charter 1o authorize
or create or increase the authorized amount of, or any issuance of. any slmu ef, or any
5¢ LLHHILS convertible into or exchangeable or exercisable for shares of. any class or series
of capital stock of the Issuer ranking senior to Designated Preferred Stock with respect to
either or both the payment ot dividends and/or the distribution of assets on any
hiquidation. dissolution or winding up of the Issuer;

(i) Amendment of Designated Preferred Stock. Anyv amendment. alteration
or repeal of any provision of the Certificate of Designations for the Designated Preferred
Stock or the Charter (including. unless no vote on such merger or consolidation is
cL]Ulf by Section 7(¢)(iii) below, any amendment. alteration or repeal by means of a
merger, consolidation or Othumx) so as o adversely aftect the Iwhts preferences.
prml eges or voting powers of the Designated chfmcd Stoek: ¢

(1) Share Exchanges, Reclassifications, Mergers and Consolidations. Any
consummation of a binding share exchange or reclassification involving the Designated
Preferred Stock, or of a merger or consolidation of the Issuer with another corporation or
other eniity. unless in each case (x) the shares of Designated Preferred Stock remain
outstanding or. in the case of any such merger or consolidation with respect to which the
Issuer is not the surviving or resulting entity. are converted into or exchanged for
prelerence securities of the surviving or resulting e ntity or its ultimate parent, and (v)
such shares remaining outstanding or such preference sceurities, as the case may be. have
such rights, preferences, privileges and voung powers, and limitations and resirictions
thereof. taken as a whoic as arc not materially less favorable to the holders thereof than
the rights, preferences, privileges and voting powers, and limitations and restrictions
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thercof, of Designated Preferred Stock immediately prior to such consummation. taken as

a whole:
provided. however, that for all purposes of this Section 7(c), any increase in the amount of the
authorized Preferred Stock. including any increase in the authorized amount of Designated
Preferred Stock necessary 1o satisty preemptive or similar rights granted by the Issuer to other
persons prior to the Signing Date. or the creation and issuance. or an increase in the authorized or
issued amount, whether pursuant to preemptive or similar rights or otherwise. of any other series
of Preferred Stock. or any sccurities convertible into or exchangeable or exercisable for any other
series of Preferred Stock, ranking equally with and/or junior to Designated Preferred Siock with
respect (o the paviment of dividends (whether st
and the distribution of assets upon liquidation, dissolution or winding up of the Issuer will not be
deemed 1o adversely affect the rights. preferences, privileges or voting powers, and shall not
require the affirmative vote or consent of, the holders of outstunding shares of the Designated
Preferred Stock.

ich dividends are cumulative or non-cumulative)

Designated Preferred Stock shall be required pursuant to Section 7(c) above if, at or prior to the
time when any such vote or consent would otherwise be required pursuant to such Section. all
outstanding shares of the Designated Preferred Stock shall have been redeemed, or shall have
been called for redemption upon proper notice and sufficient funds shall have been deposited in
trust for such redemption, in each case pursuant to Section 5 above.

(d) Changes afier Provision for Redemption. No vote or consent of the holders of

{e) Procedures for Voting and Consenis. The rules and procedures for calling and
conducting any meeting of the holders of Designated Preferred Stock (including. without
limitation. the fixing of a record date in connection therewith), the solicitation and use of proxies
at such a meeting, the obtaining of written consents and any other aspect or matter with regard to
such a meeting or such consents shall be governed by any rules of the Board of Directors or any
duly authorized commitiee of the Board ol Directors. in its discretion, may adopt from time to
time, which rules and procedures shall conform to the requirements of the Charter, the Bylaws.
and applicable law and the rules of any national securities exchange or other trading facility on
which Designated Preferred Stock is listed or traded at the time.

Section 8. Record Holders. To the fullest extent permitted by applicable law. the Issuer
and the transfer agent for Designated Preferred Stock may deem and treat the record holder of
any share of Designated Preferred Stock as the true and lawful owner thereof for alj purposes,
and neither the Issuer nor such wransfer agent shall be affected by any notice to the contrary.

Section 9. Notices. All notices or communications in respect of Designated Preferred
Stock shall be sufficiently given if given in writing and delivered in person or by first class mail,
postage prepaid, or if given in such other manner as may be permitted in this Certificate of
Designations, in the Charter or Bylaws or by applicable law, Notwithstanding the foregoing. if
shares of Designated Preferred Stock are issued in book-entry form through The Depository
Trust Company or any similar facility, such notices may be given to the holders of Designated
Preferred Stock in any manner permitted by such facility. '
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Section 10. No Preemptive Rights. No share of Designated Preferred Stock shall have
any rights of preempuion whatsoever as to any securities of the Issuer. or any warrants. rights or
options ssued or granted with respect thereto, <: rdless of how such securities, or such

warrants, rights or optiens, may be designated. issued or granted.

Section 11, Replacement Certificates. The Issuer shall replace any mutilated certificate at
the holder’s expense upon surrender of that certificate to the Issuer. The Issuer shall replace
certificates that become destroyed, stolen or lost at the holder’s expense upon delivery to the
L sucr of reasonably satisfactory evidence that the certificate has been destroved. stolen or lost,
together with any indemnity that may be reasonably required by the Issuer.

Scction 12, Other Riu The shares of Designated Preterred Stock shall not have an
rights. preferences. privileges or voting powers or relative, participating. optional or other specxal
1ghis. or qualilications, llmuauom or restrictions thereof, other than as set forth herein or in the
harter or as provided by applicable law.

!

I
e
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ANNEX B
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ANNEX B
FORM OF [CERTIFICATE OF DESIGNATIONS]
OF
FIXED RATE CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES [e]
OF
o]

[fnsert name of Issuer|, a [corporation/bank/banking ass‘oc‘ation} organized and existing
under the laws of the {fusert ;umdufmn of organization] (the “Issuer™). in accordance with the
provisions of Section|s] [e] of the [Juserr applicable stafute} thereot, does hereby certify:

The board of directors of the Issuer (the “Board of Directors™) or an applicable committee

of the Board of Directors. in accordance with the [[certificate of incorporation/articles of
association] and bylaws] of the [ssuer and applicable law, adopted the following resolution on

3

je] creating a serics of [e] shares of Preferred Stock of the Issuer designated as “Fixed Rate
Cumulative Perpetual Preferred Stock, Series [e]™.

RESOLVED. that pursuant to the provisions of the [[certificate of incorporation/articles
ol association] and the bylaws] of the Issuer and applicable law, a series of Preferred Stock, par
value $fe] per share, of the Issuer be and hereby is created. and that the designation and number
of shares of such series. and the voting and other powers, preferences and relative, participating,
optional or other rights, and the qualifications, limitations and restrictions thereof, of the shares
ol such series. are as follows:

Part 1. Designation and Number of Shares. There is hereby created out of the au H orized
and unissued shares of preferred stock of the Issuer a series of preferred stock designated as the
“Fixed Rate Cumulative Perpetual Preferred Stock, Series [e]” (the "Designated Preferr *d
Stock™). The authorized number of shares of Designated Preferred Stock shall be [e].

Part 2. Standard Provisions. The Standard Provisions contained in Schedule A attached
hereto are incorporated herein by reference in their entirety and shall be deemed to be a part of
this [Certificate of Designations] to the same extent as if such provisions had been set {orth in
full herein.

Part. 3. Definitions. The following terms are used in this [Certificate of Designations]
{including thc Standard Provisions in Schedule A hereto} as defined below:

(a) “Common Stock™ means the common stock. par value $[e] per share. of the
Issuer.
(b) “Dividend Payment Date” means February 135, May 15, August 15 and November

15 of each year.
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(C) “Junior Stock™ means the Common Stock. [Im‘ert titles of any existing Junior

Stock] and any other class or serics of stock of the Issuer the terms of which expressly provide
that it ranks junior to Designated Preferred Stock as to dividend rights and/or as to rights «

liquidation. dissolution or winding up of the Issuer.

(dy “Liguidation Amount”™ means ${1,000]" per share of Designated Preferred Stock.
(e) “Minimum Amount” means ${Tusert § amount equal to 25% of the aggregate

valie of the Designated Preferred Stock issued on the Original Issie Date),

(H “Parity Stock”™ means any class or series of stock of the Issuer (other than
Designated Preferred Stock) the terms of which do not expressly provide E at such class or series
will rank senior or junior to Designated Preferred Stock as to dividend rights and/or as to rights
on liquidation, disselution or winding up of the Issuer (in each case without regard to whether
dividends accrue cumulatively or non-cumulatively). Without limiting the foregoing, Parity
Stock shall include the Issuer’s UST Preferred Stock [and] [Iusert title(s) of any other classes or
series of Parity Stock].

{g) “Signing Date™ means [{nsert date of applicable securities purchase agreement|.

(h) - Stock™ means the Issuer’s Fixed Rate Cumulative Perpetual

Preferred Stock, Series s

Part. 4. Certain Voung Matters. [7o be inserted if the Charter provides for voting in
proportion to liquidation preferences: Whether the vote or consent of the holders ol a plurahity,
majority or other portion of the shares of Designated Preferred Stock and any Voting Parity
Stock has been cast or given on any matter on which the holders of shares of Designated
Preferred Stock are entitled to vote shall be determined by the Issuer by reference to the specified
liguidation amount of the shares voted or covered by the consent as if the Issuer were liquidated
on the record date for such vote or consent, if any, or, in the absence of a record date, on the date
for such vote or consent. For purposes of determining the voting rights of the holders of
Designated Preferred Stock under Section 7 of the Standard Provisions forming part of this
[Certificate of Designations]. each holder will be entitied to one vote for each $1.000 of
liquidation preference to which such holder’s shares are entitled.] [To be inserted if the Charter
does not provide for voting in proportion to liguidation preferences: Holders of shares of
Designated Preferred Stock will be entitled o one vote for each such share on any matter on
which holders of Designated Preferred Stock are entitled to vote, including any action by written
consent.]

Remainder of Page Intentionally Lefi Blank)

[f Issuer desires to issue shares with a higher dollar amount liquidation preference, liquidation preference
references will be modified accordingly. In such case (in accordance with Section 4.6 of the Securities
Purchase Agreement). the issuer will be required to enter into a deposit agreement,

[
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IN WITNESS WHEREOF. [Jnsert name of Issuer] has causcd this [Certificate of
Designations] 1o be signed by [e]. its [e], this [e] day of [e].

Hnsert name of Issuer)
By:

Name:
Title:

W
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Scheduje A

STANDARD PROVISIONS

Section 1. General Matters. Fach share of Designated Preferred Stock shall be 1dentical
1all respects to every other share of Designated Preferred Stock. The Designated Preferred
Stock shall be perpetual. subject to the provisions of Se ton 5 of these Standard Provisions that
form a part of the Certificate of Designations. The Designated Preferred Stock shall rank equally
with Parity Stock and shall rank senior o Junior Stock with respect to the payment of dividends
and the distribution of assets in the event of any dissolution. liquidation or winding up of the

[ssuer.

Section 2. Standard Definitions. As used herein with respect to Designated Preferred

Stock:

Federal Banking Agency” means the “appropriate Federal banking
uver as defined in Section 3(q) of the Federal Deposit Insurance

S8
( , Or any successor pTO'\lSlOH.

‘a) “Appropriate
agency’ with respect to t} Iss
813

-

Act (12 L1L.S.C. Section |

) “Business Combination” means a merger, wnwhddlion statutory share
xchange or similar transaction that requires the approval of the Issuer’s stockholders.
(¢) “Business Day™ means any day except Saturday. Sunday and any day on which
banking institutions in the State of New York generally are authorized or required by taw or
other governmental actions (o close.

{d) “Bvlaws” means the bylaws of the Issuer, as they may be amended from time to
time.
(¢) “Certificate of Designations™ means the Certificate of Designations or comparable

instrument relating o the Designated Preferred Stock. of which these Standard Provisions form a
part, as it may be amended from tme to time.

(H “Charter” means the Issuer’s certificate or articles of incorporation, articles of
association, or similar organizational document.

{2) “Dividend Period™ has the meaning set forth m Section 3(a).

{h) “Dividend Record Date™ has the meaning set forth in Section 3(a).

(0 “Liguidation Preference™ has the meaning set forth in Section 4(a).
m “Original Issue Date™ means the date on which shares of Designated Preferred

Stock are first issued.

(k) “Preferred Director’™ has the meaning set forth in Section 7(b).
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- ’rcl‘cz’zcd Stock™ means any and all series of preferred stock of the Issuer,

{mj} “Qualified Fguity Offerine” means the sale and 1ssuance for cash by the Issuer u
persons other than the Issuer or any of its subsidiarics after the Original Issue Date of shares wf
perpetual Preferred Stock. Common Stock or any combination of such stock. that, in cach cas
gualify as and may be included in Tier | capital of the Issuer at the time of issuance under the
applicable risk-based capital guidelines of the Issuer’s Appropriate Federal Banking Agency
{other than any such sales and issuances made pursuant to agreements or arrangements entered
into. or pursuant to financine plans which were publicly announced. on or prior to November 17,

20085,

{n) ~Standard Provisions” mean these Standard Provisions that form a part of the
Certificate of Designations relating to the Designated Preferred Stock.

{0) ~Suceessor Preferred Stock™ has the meaning set forth in Section 3(a).
(p) “Voting Parity Stock”™ means. with regard to any matter as to which the holders of

Designated Preferred Stock are entitled to vote as specified in Sections 7(a) and 7(b} of these
Standard Provisions that form a part of the Certificate of Designations. any and all series of
>arity Stock upon which like voting rights have been conlerred and are exercisable with respect
10 such maiter.

Section 3. Dividends.

(a) Rate. Holders of Designated Preferred Stock shall be entitled to receive, on each
share of Designated Preferred Stock if, as and when declared by the Board of Directors or any
dulv authorized committee of the Board of Directors. but only out of assets legally available
therefor. cumulative cash dividends with respect to each Dividend Period (as defined below}ata
per annum rate of 9.0% on (i) the Liquidation Amount per share of Desi gnatgd Preferred Stock
and (11) the amount of ‘acerued and unpaid dividends for any prior Dividend Period on such share
of Designated Preferred Stock. if any. Such dividends shall begin 1o accrue and be cumulative
from the Original Issue Date. shall compound on cach subsequent Dividend Pavment Date (ie..
no dividends shall acerue on other dividends unless and until the first Dividend Payment Date for
such other dividends has passed without such other dmdenus having been paid on such date) and
shall be payable quarterly in arrears on each Dividend Payment Date, commencing with the first
such Dividend Payment Date to occur at feast 20 calendar days after the Original Issue Date. In
the event that any Dividend Payment Date would otherwise fall on a day that is not a Business
Day, the dividend payment due on that daie will be postponed to the next day that 1s a Business
Day and no additional dividends will accrue as a result of that postponement. The period from
dﬂd including any Dividend Payment Date to, but excluding. the next Dividend Payment Date 1s

“Dividend Period™, provided that the initial Dividend Period shall be the period from and
mcludmg the Original Issue Date to. but excluding. the next Dividend Payment Date.

Dividends that are payable on Designated Preferred Stock in respect of any Dividend
Period shall be computed on the basis of a 36 )-day year consisting of twelve 30-day months. The
amount of dividends payable on Designated Preferred Stock on any date prior to the end of a
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Dividend Period. and for the initial Dividend Peried. shall be computed on the basis of 2 360-day
vear consisting of twelve 30-day months. and actual davs elapsed over a 30-day month.

Dividends that are pavable on Designated Preferred Stock on any Dividend Payment Date
will be ;a\a‘ok to holders of record of Designated Preferred Stock as they \mrwv on the stock
register of the Issuer on the applicable record date, which shall be the 15th calendar day
immediately preceding such Dividend Pavment Date or such other record daz fixed by the
Board of Directors or any duly authorized commitiee of the Board of Directors that is not more
than 60 nor less than 10 days prior to such Dividend Payment Date (each, a "Divi du}d Record
Date™). Any such dav that is a Dividend Record Date shall be a Dividend Record Date whether

or not such day is a Business Day.

Holders of Designated Preferred Stock shall not be entitled to any dividends. whether
payable in cash. securities or other property, other than dividends (if any) declared and payvable
on Designated Preferred Stock as specified in this Section 3 (subject o the other provisions ol
the Certificate of Designations).

o

(b) Priority of Dividends. So long as any share of Designated Preferred Stock
remains outstanding. no dividend or distribution shall be declared or paid on the Common Stock
or any other shares of Junior Stock (other than dividends payable solely in shares of Conumon
Stock) or Parity Stock. subject to the immediately following paragmph in the case of Parity
Stock. and no Common Stock. Junior Stock or Parity Stock shall be. dirceily or indirectly.
purchased. redeemed or otherwise acquired for consideration by the Issuer or any of'its
subsidiaries unless all accrued and unpaid dividends for all past Dividend Periods, including the
latest completed Dividend Period {including. if applicable as provided in Section 3(a) above,
dividends on such amount). on all outstanding shares of Designated Preferred Stock have been or
are contemporancously declared and paid in full (or have been declared and a sum sufficient for
the payment thereol has been set aside for the benefit of the holders of shares of Designated
Preferred Stock on the applicable record date). The foregoing limitation shall not apply 1o (1)
redemptions. purchascs or other acquisitions of shares of Commeon Stock or other Junior Stock in
connection with the administration ol any empio‘f c¢ benefit plan in the ordinary course of
business and consistent with past practice: (ii) the acquisition by the Issuer or any of 1ts
subsidiaries ol record ownership in Junior Stock or Parity Stock for the beneficial ownership of
any other persons {other than the Issuer or any of its subsidiaries), including as trustees or
custodians; and (ii1) the exchange or conversion of Junior Stock for or into other Junior Stock or

of Parity Stock for or into other Parity Stock (with the same or lesser aggregate liquidation
amount) or Junior Stock. in each case, solely 1o the extent required pursuant to binding
contractual agreements entered into prior to the Signing Date or any subsequent agreement for
the accelerated exercise. settlement or exchange thereo! for Common Stock.

When dividends are not paid {or declared and a sum sufficient for payment thereof sct
aside for the benefit of the holders thereof on the applicable record date) on any Dividend
Pavment Date {or. in the case of Parity Stock having dividend payment dates different from the
Dividend Paymemt Dates, on a dividend payment date falling mthm a Dividend Period related to
such Dividend Payment Date) in full upon Designated Preferred Stock and any shares of Parity
Stock, all dividends declared on Designated Preferred Stock and all such Parity Stock and
payable on such Dividend Payment Date (or, in the case of Parity Stock having dividend

A3
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pd\ ment dates different from the Dividend Payvment Dates, on a dividend payment date falling
ithin the Dividend Period refated to such Dividend Payment Date) shall bu declared pro rata so
lfmt the respective amournts ol such dividends declared shall bear the same ratio to cach other a
all acerued and unpaid dividends per share on the shares of Dcwgr ated Preferred Stock
(including. ‘appi}c*&bic as ;'zondcu in Section 3{a) above, dividends on such amount) and all
Parity Stock paveble on such Dividend Payment Date (or. in the case of Parity Stock having
dividend payment dates different from the Dividend Payment DLI es, on a dividend payment date
taliing within the Dividend Period uhmd to such Dividend Payvment Date) (subject to therr
having been declared by the Board of Directors or a duly authorized committee of the Board of
Directors out of legally avaitable funds and including. in the case of Parity Stock that bears
cumulative dividends, all accrued but unpaid dividends) bear to each other. If the Beard of
Directors or a duly authorized committce of the Board of Directors determines not to pay any
dividend or a full dividend on a Dividend Payment Date, the lssuer will provide wriucn notice to
the holders of Designated Preferred Stock prior to such Dividend Payment Date.

Subject to the foregoing. and not otherwise. such dividends (payable in cash. securities or
other property) as may be determined by the Board of Directors or any duly authorized
committee of the Board of Directors may be declared and paid on any securities, including
Common Stock and other Junior Stock. from time to time out of any funds legally available for

such payment, and holders of Designated Preferred Stock shall not be entitled to participate in
any such dividends.

Section 4. Liquidagion Rights.

(@) Voluntary or Involuntary Liguidation. In the event of any liquidation, dissolution
or winding up of the affairs of the Issuer, whether voluntary or involuntary. holders of
Designated i’mmmd Stock shall be entitled to receive for cach share of Designated Preferred
Stock. out of the assets of the Issuer or proceeds thereof (whether capital or surplus) available fo
distribution to stockholders of the Issuer. subject to the rights of any creditors of the Issuer,
before any distribution of such assets or proceeds is made to or sct aside for the holders of
Common Stock and any other stock of the Issuer ranking junior to Designated Preferred Stock as
1o such distribution. payment in full in an amount equal to the sum of (1) the Liquidation Amount
per share and (i1) the amount of any accrued and unpaid dividends (including. if applicable as
provided in Section 3(a) above. dividends on such amount). whether or not declared, 1o the date
of payment {(such amounts collectively. the “Liquidation Preference™).

(b Partial Pavment. If in any distribution described in Section 4(a) above the assets
of the Issuer or proceeds thereof are not sufficient to pay in full the amounts payable with respect
1o all outstanding shares ol Designated Preferred Stock and the corresponding amounts payable
with respect of any other stock of the Issuer ranking equally with Designated Preferred Stock as
to such distribution, holders of Designated Preferred Stock and the holders of such other stock
shall share ratably in any such distribution in proportion to the full respective distributions 1o

which they are entitled.

{c) Residual Distributions. If the Liguidation Preference has been paid in tull to all
holders of chl"ﬂdltd Preferred Stock and the corresponding amounts payable with respect of
any other stock of the Issuer ranking equally with Designated Preferred Stock as to such
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distribution has bun paid in full the b >ider$ of other stock of the Issuer shall be entitied to
reccive all remaining assets of the Issuer (or proceeds thereof) according to their respective rights
|

and p z‘ciercnccs.

(dy Merger. Consolidation and Sale of Assets Not Liquidation. For purposes ol thi
Section 4, the merger or consohidauoen of the Issuer with any othu corporation or other entity.
including a merger or consolidation in which the holders of Designated Preferred Stock receive
cash, securities or other property for their shares, or the sale, lease or exchange (for cash,
securities or other property) of all or substantially all of the assets of the Issuer, shall not

els

constitute a liquidation. dissolution or winding up of the Issue

[%

Section 3. Redempuon.

(a) Optional Redemption. £ \ccp* as provided below, the Designated Preferred Stock
may not be redeemed prior o the later of (1) first Dividend Payment Date falling on or afier the
third anniversary of the Original Issue Date: and (ii) the date on which all outstanding shares of
UST Preferred Stock have been redeemed. repurchased or otherwise acquired by the Issuer. On
or after the first Di\«'idenc Payment Date falling on or after the third anniversary of the Original

Issue Date. the Issuer, at its option. subject to the approval of the Appropriate Federal Banking
Agency, may mdum n whok or in part. at any time and from time to time, out of funds legally
available therefor. the shares of Designated Preferred Stock at the time outstanding, upnn notice
given as provided in Section 3(¢) below. at a redemption price equal to the sum of (i) the
Liquidation Amount per share and (i1) except as otherwise provided below. any .,l(.LlULd and
unpsid dividends (including. if applicable as provided in Section 3(a) above. dividends on suc *h
amount) (regardless of whether any dividends are actually declared) to. but excluding, the date

fixed for redemption.

Notwithstanding the foregoing. prior to the first Dividend Payment Date falling on or
after the third anniversary of the Original Issue Date, the Issuer, at its option, subject to the
approval of the Ap pmpriatc Federal Banking Agency and subject to the requirement that all
outstanding shares of UST Preferred Stock shall previously have been redeemed. repurchased or
otherwise ,1cqmrui by the l ssuer, may redeem, in \\hok or In part, at any time and from time to
time. the shares of Designated Preferred Stock at the time outstanding, upon notice given as
provided in Section 5(¢) be io\\'. at a redemption price equal to the sum of (i) the Liguidation
Amount per share and (i) except as otherwise provided below, any accrued and unpa gd
dividends (including, if applicable as provided in Section 3(a) above. dividends on such amount)
(regardless of whether any dividends are actually declared) to. but excluding, the date f;\c,n for
rcdcmption' provided that {x) the Issuer (or any successor by Business Combination) has
received aggregate gross proceeds of not less than the Minimum Amount (plus the “Minimum
Amount” as defined in the relevant certificate of designations for each other outstanding series of
preferred stock of such successor that was originally issued to the United States Department of
the Treasury (the “Successor Preferred Stock™) in connection with the Troubled Asset Relief
Program Capital Purchase Program) from one or more Qualified Equity Offerings (including
Qualified Equity Offerings of such successor). and (v) the aggregate redemption price of the
Designated Preferred Stock (and any Successor Preferred Stock) redeemed pursuant to this
paragraph may not exceed the aggregate net cash proceeds received by the Issuer (or any

=
=
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successor by Business Combination) from such Qualified Equity Offerings (including Qualified

&

Equity Offerings of such successor),

The redemption price for any shares of Designated Preferred Stock shall be pavable on
he redemption date to the holder of such shares against surrender of the certificate(s) evidencing
\UL,I; shares to the Issuer or its agent. Any declared but unpaid dividends payable ona
redemption date that occurs subsequent to the Dividend Record Date for a Dividend Period shall
not be paid to the holder entitled to receive the redemption price on the redemption date. but
rather shall be paid to the holder of record of the redeemed shares on such Dividend Record Date

relating to the Dividend Pavment Date as provided in Section 3 above

(D) No Sinking Fund. The Designated Preferred Stock will not be subject to any
mandatory redemption. sinking fund or other similar provisions. Holders of Designated Preferred
Stock will have no right to require redemption or repurchase of any shares of Designated
Preferred Stock.

(¢} Notice of Redemption. Notice of every redemption of shares of Designated
Preferred Stock shall be given by first class mail, postage prepaid. addressed to the holders of
recerd of the shares to be redeemed at their respective last addresses appearing on the books of
the Issuer. Such mailing shall be at least 30 days and not more than 60 days before the date fixed
for redemption. Any notice mailed as provided in this Subsection shall be conclusively presumed
to have been duly given. whether or not the holder receives such notice, but failure duly to give
such notice by mail. or any defect in such notice or in the meailing thereol to any holder of shares
of Designated Pref"“*i Stock designated for redempt'on shall not affect the validity of the
proceedings for the redemption of any other shares of Designated Preferred Stock,

Notw llh\'iaﬂdln;l the loregoing, if shares of Designated Preferred Stock are issued in book-entry
form through The Depository Trust Company or any other similar facility, notice of redemption
may be given to the holders of Designated Preferred Stock at such time and in any manner
permitted by such facility. Each notice of redemption given to a holder shall state: (1) the
redemption date; (2) the number of shares of Designated Preferred Stock Lo be redeemed and. if
fess than all the shares held by such holder are (o be redeemed. the number of such shares 1o be
redeemed from such holder: (3) the redcznpt‘:on price; and (4) the place or places where
certificates for such shares are to be surrendered for payment of the redemption price

e
Dep

(d) Partial Redemption. In case of any redemption of part of the shares of Designated

Preferred Stock at the time outsiandm 5. the shares to be redeemed shall be vkc{cd cither pro
rata or in such other manner as the Board of Directors or a dul fv duthonad commit ittec zi ereofl’
may determine to be fair and equitable. Subject to the provisions hercof. the Board of Directors
or a duly authorized committee thereof shall have full power and authout\ to prescribe the terms
and conditions upon which shares of Designated Preferred Stock shall be redeemed from time to
time. If fewer than all the shares represented by any certificate are redeemed. a new certificate
shall be issued representing the unredeemed shares without charge to the holder thereof.

{¢) Effectiveness of Redemption. [ notice of redemption has been duly given and if
on or before the redemption date specified in the notice all funds necessary for the redemption
have been deposited by the Issuer, in trust for the pro raia benefit of the holders of the shares
called for redemption, with a bank or trust company doing business in the Borough of
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Manhattan, The City of New York. and having a capital and suxp us of at i ast $300 million and
selected by the Board of Directors. so as to be and continue to be available solely therefor. then.
notwithstanding that any certificate for any share so call d rrede mpt;on has not heen
surrendered for cancellation, on and after the redemption « iat dividends shall cease to accrue on
all shares so called for redemption. all shares so called for redemption shall no fonger be deemed
outstanding and all rights with respect to such shares shall forthwith on such redemption date
cease and terminate. except only the right of the hc ders thercof to receive the amount payable on
such redemption from such bank or tust company. without interest. Any mnds unclaimed at the
end of three years from the redemption date shall. to the extent permitied by law. be released 10
the Issuer. after which time the holders of the shares so called for redemption shall look only to
the Issuer for payn“zcm of the redemption price of such shares.

(
)
A

(f‘) Status of Redeemed Shares. Shares of Designated Preferred Stock that are
redeemed. s umm\;d or otherwise acquired by the Issuer shall revert to authorized but unissued
shares of Preferred Stock (provided that any such cancelled shares of Designated Preferred Stock

may be reissuc d only as shares of any scrics of Preferred Stock other than Designated Pretferred
Stock).

Section 6. Conversion. Holders of Designated Preferred Stock shares shall have no right

to exchange or convert such shares into any other securities

Section 7. Voung Rights.

(a) (;cnu I The holders of Designated Preferred Stock shall not have any voung

1 below or as otherwise [tom time to time required by law,

(b} Preferred Stock Directors. Whenever, at any time or times, dividends payable on
the shares of Designated Preferred Stock have not been paid for an aggregate of six quarterly
Dividend Periods or more, whether or not consecutive Th\, authorized number of directors of the
Issuer shall automatically be increased by two and the holders of the Designated Preferred Stock
shall have the right. with holders of shares o any one or more other classes or series of Voting
Parity Stock outstanding at the time, voting together as a class. 1o elect two directors {hereinafter
the “Preferred Directors ™ and cach a ~Preferred Director ) to fill such newly created
directorships at the Issuer’s next annual meeting of stockholders (or at a special meeting called
for that purpose prior to such next annual n'lcczinw and at each subsequent annual meeting of
stockholders until all accrued and unpaid dividends for all past Dividend Periods. including the
latest completed Dividend Period (including. if applicable as provided in Section 3(a) above,
dividends on such ammml) on all outstanding shares of Designated Preferred Stock have been
declared and paid in full at which time such right shall terminate with respect to the Designated
Preferred Stock. excepl as herein or by law expressly provided. subject to revesting in the event
of each and every subsequent default of the character above mentioned: provided that it shall be
a qualification for clection for any Preferred Director that the election of such Preferred Director
shall not cause the Issuer to violate any corporate governance requirements of any securities
exchange or other trading facility on which securities of the [ssuer may then be listed or trade d
that listed or traded companies must have a majority of independent directors. Upon any
termination of the right of the holders of shares of Designated Preferred Stock and Voting Parity
Stock as a class to vote for directors as provided above, the Preferred Directors shall cease to be
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qualified as directors, the term of office of all Preferred Directors then in office shall werminate
immediately and the au thorrzed number of directors shall be reduced by the number of Preferred
Directors Ll 't

cted pursuant herete. Any Pr“'ﬂrt ed Director may be removed at any time. with or

without cause, and any vacancy created thereby may be filled. only by the atfirmative voic of the
helders a majority of the shares of Ur‘slﬂﬂdléd Preferred Stock at the time outstanding voting

separately as a class together with the holders of shares of Voting Parity Stock. to the extent the
ribed above are then exercisable. [ the office of any Preterred
son other than removal from office as aforesaid. the

voling rights ol such holders des
Director becomes vacant for any i

remaining Preferred Director may choose a successor who shall hold office for the unexpired
term in respect of which such vacancy occurred.

s Voting Rights as 1o Particular Matters. So long as any shares of Designated
Prci"crr“( Stock are outstanding, in addition to any other vote or consent of stockholders required
by law or by the Charter. the vote or consent of the holders of at least 66 2/3% of the shares of
DCSignatui Preferred Stock at the time outstanding, voting as a separate class, given in person or
by proxy. either in writing without a mecting or by vote at any meeting called for the purpose,
shail be necessary for effecting or validating:

{1) Authorization of Senior Stock. Any amendment or alteration of the
Certificate of Designations for the Designated Preferred Stock or the Charter to authorize
or create or increase the authorized amount of, or any issuance of, any shares of. or any
securities convertible into or exchangeable or exercisable for shares of, any class or series
of capital stock of the Issuer ranking senior to Designated Preferred Stock with respect to
cither or both the payment of dividends and/or the distribution of assets on any
liquidation, dissolution or winding up of the Issuer;

(i) Amendment of Designated Preferred Stock. Any amendment. alieration
or repeal of any provision of the Certificate of Designations for the Du,ugnateu Preferred
Stock or the Charter (includinu unless no vote on such merger or consolidation is

required by Section 7(c)(iil) below. any amendment, alteration or repeal b\ mc ans of a

meruer. consolidation or otherwise) so as to adversely affect the rights. preferences.
privileges or voting powers of the Designated Preferred Stock: or

(iiiy  Share Exchanges, Reclassifications. Mergers and Consolidations. Any
consummation of a binding share exchange or reclassification involving the Designated
Preferred Stock. or of a merger or consolidation of the Issuer with another corporation or
other entity. unless in cach case (x) the shares of Designated Preferred Stock remain
out%laﬂdmw or. in the case of any such merger or consolidation with respect to which the
Issuer is not the surviving or resulting entity, are converted into or exchanged for
preference securities of the surviving or resulting entity or its ultimate parent, and (y)
such shares remaining outstanding or such preference sccurities, as the case may be. have
such rights, preferences. privileges and voting powers, and limitations and restrictions
thereof, taken as a w nok as arc not materially less favorable to the holders thereof than
the rights, preferences. privileges and voting powers, and limitations and restrictions
thereof., of Designated Preferred Stock immediately prior to such consummation, taken as

a whole:

A-§
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provided. however. that for all purposes of this Section 7(¢). any increase in the amount of
authorized Preferred Stock. inciuding any increase in the authorized amount of Designated
Preferred Stock necessary to satisfy preemptive or similar rights granted by the Issuer 1o other

puso ise in the authorized or

ns prior w the Signing Date. or the creation and issuance. or an incr
ed amount. whether pursuant to preemptive or similar rights or otherwise, of any other series
oi Prcz’crrcd tock. or any securities convertible into or exchangeable or exercisable for any other
series of Preft rrcd Stock. ranking equally with and/or junior to Designated Preferred Stock with
respect to the payment of dividends (whether such dividends are cumulative or non-cumulative)
and the distribution of assets upon hc uidation, dissolution or winding up of the Issuer will not be
deemed to 'f>G\'cr‘sei v affect the rights. preferences. privileges or voting powers. and shall not
require the affirmative vote or consent o 1 the holders of outstanding shares ol the Designated
Preferred Stock.

;:/ %

)
10

() Changes after Provision for Redemption. No vote or consent of the holders of
Designated Preferred Stock shall be required pursuant to Section 7(c) above if. at or prior to the
time when any such vote or consent would otherwise be required pursuant to such Section. all

outstanding shares of the Designated Preferred Stock shall have been redeemed, or shall have
bcen called for redemption upon proper notice and sufficient funds shall have been deposited in
trust for such redemption. in each case pursuant to Section 3 above

1

(e) Procedures for Voting and Consents. The rules and procedures for calling and
conducting any meeting of the holders of Designated Preferred Stock (including. without
limitation. the fixing of a record date in connection therewith), the solicitation and usc of proxies
at such a meeting, the obtaining of written consents and any other aspect or matter with regard to
such a meeting or such consents shall be governed by any rules of the Board of Directors or any
duly authorized commitiee of the Board of Directors. in its discretion, may adopt from lime to
time. which rules and procedures shall conform to the requirements of the Charter. the Bylaws.
and applicable Jaw unfﬁ the rules of any national securities exchange or other trading facility on
which Designated Preferred Stock is listed or traded at the time.

Section 8. L cord Holders. To the fullest extent permitted by applicable law, the Issuer
and the transfer agent for Designated Preferred Stock may deem and treat the record holder of
any share of Duwnamd Preferred Stock as the true and lawful owner thereof for all purposes.

and neither the Issuer nor such transfer agent shall be affected by any notice to the contrary.

Section 9. Notices. All notices or communications in respect of Designated Preferred

Stock shall be sufficiently given if given in writing and delivered in person or by first class mail.
postage prepaid. or if given in such other manner as may be permitted in this Certificate of

Designations. in the Charter or Bylaws or by applicable law. Notwithstanding the foregoing. if
shares of Designated Preferred Stock are issued in book-entry form through The Depository
Trust ( ompany or any similar facility, such notices may be given to the holders of Designated

Preferred Stock in any manner permitted by such facility.

Section 10. No Preemptive Righis. No share of Designated Preferred Stock shall have
any rights of preemption whatsoever as to any securities of the [ssuer, or any warrants, rights or
options issued or granted with respect thereto, regardless of how such securities, or such
warrants, rights or options. may be designated, issued or granted.

A-9
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FORM OF WAIVER

In consideration for the mmuts [will receive as a result of my employer’s participation in the
United States Department of the Treasury’s TARP Capital Purchase ngmm. hereby
voluntarily waive any claim against the United States or my employer for any changes to my

compensation or benefits that are required to comply with the regulation xsmd by the
Department of the Treasury as published in the Federal Register on October 20. 2008,
cknowledge that this i« ‘OUI wtion may require modification of the compensation. bonus,

i

incentive anc wthcr benefli plans, arrangements. policies and agreements (including so-called
“golden parachute” agree kms) that | have with my emplover or in which I participate as they
relate to the period the United States holds any equity or debt securities of my employer acqr uired

through the TARP Capital Purchase Program.

This waiver includes all claims I may have under the laws of the United States or any state
related to the requirements imposed by the aforementioned regulation, including without
limitation a claim for any compensation or other payments I would otherwise receive, any
challenge to the process by which this regu Lul(m was Lidopmd and any tort or constitutional
claim about the effect of these regulations on my employment relationship.

(93331 0002-1OUI3-NYUD 2090847 4



ANNEX D

FORM OF OPINION

(a) The Company has been duly incorporated and is validly existing as a corporation
in good standing under the laws of the state of'its incorporation.

(b The Preferred Shares have been duly and validly authorized, and. when issued and
delivered pursuant to the . \\r cement, the Preferred Shares will be duly and valic N_\ issued and
e. will not be issued in violation ol any preemptive rights, and will
ed on the

1

fully paid and non-assessabl

rank pord passiowith or senior 10 all other series or classes of Preterred Stock iss

Closing Date with respect to the payment of dividends and the distribution of assets in the event
ol any dissolution, liquidation or winding up of the Company.

wy 7T The Warrant has been duly authorized and, when executed and delivered as
contemplated by the Agreement. will constitute a valid and legally binding obligation of the

Company enforceable against the Company in accordance with its terms, except as the same may
be }imiiu by applicable bankruptey, insolvency. reorganization. moratorium or similar laws
affect ‘: ti enforcement of creditors 1 ght» generally and general equitable principles,

regardiess of whether such enforceability 1s considered in a proceeding at law or in equity.

(d The shares of Warrant Preferred Stock issuable upon exercise of the Warrant have
been duly authorized and muud for issuance upon exercise of the Warrant and when so issued
in accordance with the terms of the Warrant will be validly issued. fully paw and non-assessable.
and will rank pari passicwith or senior to all other series or classes of Preferred Stock, whether
or not issued or outstanding, with respect to the pavment of dividends and the distribution of

assets in the event of any dissolution, liquidation or winding up of the Company.

() The Company has the corporate power and authority to execute and deliver the
Agreement and the Warrant and to carry out its obligations thercunder (which includes the
issuance of the Preferred Shares, Warrant and Warrant Shares).

() The execution. delivery and performance by the Company of the Agreement and
the Warrant and the consummation of the transactions contemplated thereby have been duly
authorized by all necessary corporate action on the part of the Company and its stockholders. and
no further approval or authorization is required on the part of the Company.

(g) The Agreement is a valid and binding obligation of the Company enforceable
against the Company in accordance with its terms, except as the same may be limited by
applicable bankruptey. insolvency, reorganization, moratorium or similar laws affecting the
enforcement of creditors rights generally and general equitable principles. regardless of whether
such enforceability 1s considered in a pmneedm«z at law or in equity: provided, however. such

counsel need express no opinion with respect to Section 4.5¢h) or the severability provisions of
the Agreement insofar as Section 4.5(h) Is concerned.

QUAA-NYH2 26508479
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ANNEXE

FORM OF WARRANT

[SEL ATTACHED]
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ANNEX E
FORM OF WARRANT TO PURCHASE PREFERRED STOCK

THE SECURITIES *U'”RI’“SEN"I‘E'D BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED. OR THL
SECURITIES LAWS (}F \\\ STATE AND MAY NOT BE TRANSFERRED, SOLD OR
OTHERWISE DISPOSED OF EXCEPT WHILE A REGISTRATION STATE \'?“\ET
RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND APPLIC \I)I ESTATE
SECURITIES L \\\ S OR PURSUANT TO AN [\fMPII(>\ I RQ\E REGISTRA r“x():
UN )LR SUCH ACT OR SUCH LAWS. THIS INSTRUMENT IS ISSUED SUBIFCT 1O
THE RESTRICT! ()’\\ ON TRANSIER ~J\'D oT ;IE R PI\(}\’I%O“JS OF A S["‘{"RI"’“HV
PURCHASE AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES \‘\D Hi:
INVESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON T'ILE \\1 TH I,
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT M /\Y \3()

SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH S, \ID
AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLL ’\\e( EWITH SAID
AGREEMENT \H 1. BE VOID.

WARRANT
to purchase

Shares of Preferred Stock

of
Issue Date:
1. Detinitions. Unless the context otherwise requires, when used herein the

following terms shall have the meanings indicated.

“Bourd of Directors” means the board of directors of the Company, including any duly
authorized committee thereof

“husiness day” means any day except Saturday. Sunday and any day on which banking
institutions in the Statc of New York generally are authorized or required by law or other
governmental actions to close.

“Charier” means. with respect to any Person, its certificate or articles of incorporation.
articles of association, or similar organizational document.

“Company” means the Person whose name, corporate or other organizational form and
jurisdiction of organization is set forth in Item 1 of Schedule A hereto.

GOS33{-0002-10879-NY 02 2693630 4



“Exchange A means the Securities Exchange Act of 1934, as amended. or any
iles

successor statute, and the rules and regulations promulgated thereunder.

“Evercive Price” means the amount set forth in Hem 2 of Schedule A hereto.

“Expirarion Time” has the meaning set forth in Section 3.

“lssue Dare” means the date set forth in [tem 3 of Schedule A hereto.

“Liguidarion Amount” means the amount set forth in ltem 4 of Schedule A hereto.

“Original Warrantholder™ means the United States Department of the Treasury. Any
actions specified 1 be taken by the Original Warrantholder hereunder may only be taken by such
Person and not by any other Warrantholder

“Person” has the meani l‘g eiven to it in Section 3(a)(9) of the Exchange Act and as used
in Sections 13(d)(3) and 14(d)(2)y of the \(chm 1ge Act,
" Preferred Stock” means the series of perpetual preferred stock set forth in ftem 5 of

Schedule A hereto.

“Purchase Agreemen” means the Securities Purchase Agreement - Standard Terms
incorporated into the Letter Agreement. dated as of the date set forth in liem 6 of Schedule A
hercto. as amended from time o time. between the Company and the United States Department
of the Treasury (the “Letrer Agreement”), including all annexes and schedules thereto.

“Regulatory Approvals™ with respect to the Warrantholder, means. to the extent
applicable and required to permit the Warrantholder to exercise this Warrant for shares of
Preferred Stock and to own such Preferred Stock without the Warrantholder being in violation of
applicable law. rule or regulation, the receipt of any necessary approvals and authorizations of.,
filings and registrations with, notifications to, or expiration or termination of any applicable
waiting period under. the FHart-Scott-Rodino Antitrust Improvements Act of 1976, as amended.
and the rules and regulations thereunder.

“SEC™ means the U.S. Securities and Exchange Commission.

“Securities Act” means the Securities Act of 1933, as amended. or any successor statute
and the rules and regulations promulgated thereunder.

“Shares™ has the meaning set forth in Section 2.
“Warrantholder” has the meaning set forth in Section 2
“Wearran” means this Warrant, issued pursuant (o the Purchase Agreement.

2. Number of Shares: Exercise Price. This certifies that. for value received, the

United States Department of the Treasury or its permitted assigns ( 1he “Warrantholder™) s
entitled, upon the terms and subject to the conditions hereinafter set forth, to acquire from the

b
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Company. in whole or in part, after the receipt of all applicable Regulatory Approvals, if any. up
1o an aggregate of the number of fully paid and nonasses: ‘1bl shares of Preferred Stock set forth
in ltem 7 of Schedule A here m( the “Shures™). at a purchase price per share of Preferred Stock

cqual to the xercise Price.

3. Exercise of Warrant: Term. Subject to Section 2. to the extent permitied by
appli mh 1&\ s and re gu% ations, the right 1o purchase the Shares represented by this Warrant is
exercisable. in whole or in part by the Warrantholder. at any time or from time to ume after the
exe u‘um dnd detivery of this Warrant by the Company on the date hereof. but in no ¢vent late
than 5:00 p.m.. New York City time on the tenth anniversary of the [ssue Date {the~ f-_.x:;:>1re‘xmm
Time”). by (A) the surrender of this Warrant and Notice of Exercise annexed hereto, duly
completed and exccuted on behalf of the Warrantholder. at the principal executive office of the
Company located at the address set forth in frem R of Schedule A hereto (or such other office or
agency of the Company in the United Sxatgs as it may designate by notice in writing to the
Warrantholder at the address of the Warrantholder appearing on the books of the Company). and
(B) pavment of the Exercise Price for the Shares thereby purchased. by having the Company
withhold, from the shares of Preferred Stock that would otherwise be delivered to the
Warrantholder upon such exercise, shares of Preferred Stock issuable upon exercise o”thc
Warrant with an aggregate Liguidaiion Amount equal in value to the aggregate Exercise Price as

)

nc
f
ne

to which this Warrant is so exercised.

it the Warrantholder does not exercise this Warrant in its entirety, the
Warrantholder will be entitled to receive from the Company within a reasonable tume. and in any
event not exceeding three business days, a new warrant in substantially identical form for the
purchase of that number of Shares equal to the difference between the number of Shares subject
10 this Warrant and the number of Shares as to which this Warrant is so exercised.
’\mmt*lshmd*nﬂ anvthing in this Warrant to the conirary. the W arrantholder hereby
acknowledges and agrees that its exercise ol this Warrant for Shares Is su bject 1o the condition
that the ‘\\»'arrzmthotdcr will have first received any applicable Regulatory Approvals.

4. {ssuance of Shares: Authorization. Certificates for Shares issued upon exercise of
this Warrant will be issued in such name or names as the Warrantholder may designate and will
be delivered to such namui Person or Persons within a reasonable time. not to exceed three
business davs after the date on which this Warrant has been duly exercised in accordance with
the terms of this Warrant. ﬂk Compam hereby represents and warrants that any Shares issuec
upon the exercise of this Warrant in accordance with the provisions of Section 3 will be duly and
validly authorized and issued, fully paid and nonaxsu:abh and free from all taxes. liens and
charges (other than liens or charg gc "uued by the Warrantholder, income and franchise taxes
incurred in connection with the exercise of the Warrant or taxes in respect of any transfer
occurring contemporaneously tburw ith). The Company agrees that the Shares so issued will be
deemed to have been issued to the Warrantholder as of the close of business on the date on which
this Warrant and payment of the Exercise Price arc delivered to the Company in accordance with
the terms of this Warrant, notwithstanding that the stock transfer books of the Company may
hen be closed or certificates representing such Shares may not be actually delivered on such
date. The Company will at all times reserve and keep available. out of its authorized but
un mucd preferred xtod\( solely for the purpose of providing for the exercise of this Warrant. the

aggregate number ol shares of Preferred Stock then issuable upon exercise of this Warrant at any

o)

(%}
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time. The Company will use reasonable best ¢ :22 y ensure that the Shares may be issuced
lation of any applicable law or regulation or of any requirement of any sccurities

exchange on which the Shares are listed or traded.

wlders: Transter Books. This Warrant does not e
Warrantholder v voting rights or other rights as a stockholder of the Company prior to the

no time close its transfer books against transfer of
lve

al
this Warrant in any manner which interferes with the timely exercise of this Warrant,

6. Qx:pnm. Taxes and & t certificates for Shares o the
Warrantholde :ncﬁ the exerc 7 d 2:%. made without charge 1o the
Warrantholder for any issue or trans X or o%ﬁ incidental expense in respeet of the 153 ¢

ntal e
be paid by the Company.

o,
=]
T
-
=
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=
o
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of such certi 75?

oy

7. Transier/

Assignment.

(A)  Subject to compliance with clause (1) of this mon:oz 7, this Warrant Ba allr mw
ere

hereunder are transterable. in whole or in part, upen the books of the C ompany by the registe

holder hereof in person or by duly authorized attorney. and a new warrant shall be made and

delivered by the Company. of the same tenor and date as this Warrant but registered in the nan

of one or more transferees. upon surrender o%, this Warrant, duly endorsed, to the office or agency

of the Company described in Section 3. All expenses (other than stock transfer taxes) and OEQ
charges payable in connection with the w?m&‘m:c: execution and delivery of the new warrants

pursuant to this Section 7 shall be paid by the Company.

(I3 The transier ol the Warrant and the Shares issued upon exercise cfrw Warrant
. forth in Section 4.4 of %.m ?.ﬁn 1ase Agreement. If and for so
long as required by the Purchase Agreement. this Warrant

o~

shall contain the legends as set forth in

8. Exchange and Registry of Warrant. This Warrant is exchangeable. upon th
surrender hereof by the Warrantholder to the Company. for a new warrant or warrants of like
tenor and representing the ri nm Lo UE M hase > the same aggregate number of Shares. The
Company shall SBEE: a regisiry showing the name and address of the W EBE:E der as the

m:u:,?a holder of this é..E.n:? I'his /"/._.E.SE may be surrendered for exchange or exercise in
accordance with its terms. at the office of the Company. and the Company shall be enti _ ed to

5
rely in all respects, prior to written notice o the contrary, upon such registry.

[

9. [.oss, Thefi. Destruction or Mutilation of Warrant. Upon receipt by the Company
of evidence reasonably satisfactory to it of the loss, theft. destruction or mutilation of this
Warrant. Ed in the case of any such loss. theft or destruction. upon receipt of a bond, indemnity
Or security re ?c:uq? satisfactory to the Company, or. in the case of any such mutilation, 1 ncm
surrender and cancellation of this Warrant. the Company shall make and deliver, in lieu of such
lost. stolen. destroyed or mutilated Warrant, a new Warrant of like tenor and representing %n
right to purchase the same aggregate number of Shares as provided for in such lost, stoler

destroyed or mutilated Warrant.

pe




0. Saturdavs. Sundays. Holidays, ete. If the last or appointed day for the wking of

any action or the expiration of any right required or granted herein shall not be a business dav.
then such action may be taken or such right mayv be exercised on the next succeeding d

r

o T T
a business day.

1. Rule 144 Information. The Company covenants that it will use its reasonable best
cfforts to timely file all reports and other documents required to be filed by it Jndu 1'
Securitics Act and the Exchange Act and the rules and regulations promulgated by the SEC
thereunder {or. i the Comnan" is not required to file such reports, it will. upon the request of any
Warrantholder, make publicly available such information as necessary o permit sales pursuant {o
Rule 144 under the Securities Act), and it will use reasonable best efforts to take »udx further
action as any Warrantholder may reasonablv request. in Ld\,h case to the extent required {rom
time to time to enable such holder {o, if permiited by the terms ofth's Warrant and the Purchase
Agreement. sell this Warrant without registration under ti Securities Act within the limitation
of the c\'cnmziom provided by (A} Rule 144 under the Securities ‘«.c . a3 such rule may be
umbnd from time to time. or (B) any successor rule or regulation hereafter adopted by the
SEC. Upon the written request of any Warrantholder, the Company mH deliver w such
W ananmo}dcr a written statement that it has comphied with such requirements

12. Adjustments and Other Rights. For so long as the Original Warrantholder holds

his Warrant or any portion thereof, 1 f any event occurs that. in the good faith judgment of the
Board of Directors of the Company. would require adjustment of the Exercise Price or number of
Shares into which this Warrant is exercisable in order to fairty and adequately protect the
purchase rights of the Warrants in accordance with the essential intent and principles of the
Purchase Agreement and this Warrant, then the Board of Directors shall make such adjustiments
in the application of such provisions. in accordance with \uLh essenual intent and principles. as
shall be reasonably necessary. in the good faith opinion of the Board of Dircctors, to protect such
purchase rights as aforesaid.

Whenever the Exercise Price or the number of Shares into which this Warrant is
exercisable shall be adjusted as provided in this Section 12, the Company shall forthwith (ile at
the principal office of the Compdn\ a statement showing in reasonable detail the facts requiring

ch adjustment and the Exercise Price that shall be i effect and the number of Shares into
wlmh this Warrant shall be exercisable after such adjustment, and the Company shall also cause
a copy of such statement to be sent by mail, first class postage prepaid. to cach Warrantholder at
the address appearing in the Company’s records.

13. No Impairment. The Company will not. by amendment of its Charter or through
any reorganization, transfer of assets, consolidation, merger, dissolution. issue or sale of
securities or any other voluntary action, avoid or seek to avoid the observance or performance of
any of the terms to be observed or pcn‘onmd hereunder by the Company. but will at all times in
sood faith assist in the carrying out of all the provisions of this Warrant and in taking of all such
action as may be necessary or appropriate in order to protect the rights of the Warrantholder.

14, Governing Law. This Warrant will be governed by and construed in accordance
with the federal law of the United States if and to the extent such law 1s applicable. and
otherwise in accordance with the laws of the State of New York applicable to contracts made and

wh
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to be performed entirely within such State. Each of the Company and the Warrantholder agrees
{a) to submit to the exclusive jurisdiction and venue of the United States District Court for the
District of Columbia for any civil action. suit or proceeding arising out of or relatng to this
Warrant or the ransactions contemplated hereby. and (b) that notice may be served upo
Compam' at the address in Section 17 below and upon the Warrantholder at the addre i
Warrantholder set forth in the registry maintained by the Company pursuant to Section 8§ hereof.
To thg extent permitted by applicable law. cach of the Company and the Warrantholder hereby
uncondxmmﬂ}; waives trial 1 y jury in any civil legal action or proceeding relating to the
Warrant or the ransactions co ’mmpla hus.b\f or thereby.

15 Binding Effect. This Warrant shall be binding upon any successors or assigns of

the Company.

16. Amendments. This Warrant may be amended and tiu observance of any term of

this Warrant may be waived only with the written consent of the Company and L} he
Warrantholder

17. Nolices. Any notice, request. instruction or other document to be given hereunder
by any party to the other will be in writing and will be decmed to have been dul; given (a) on the
date of delivery if delivered personally. or by facsimile, upon confirmation of receipt, or (b) on
the second business day following the date of dispatch if delivered by a recognized next day
courier service. All notices hereunder shall be delivered as set forth in Item 9 of Schedule A
hereto, or pursuant to such other instructions as may be designated in writing by the party 1o

receive such notice.

I8 bn LiIC Agreement. This Warrant. the forms attached hereto and Schedule A
hereto (the terms of which are mcmpom{bd by reference herein), and the Letter Agreement

{including all documents incorporated therein), contain the entive agreement between the parties
with respect to the subject matter hereof and supersede all prior and contemporaneous
arrangements or undertakings with respect thereto.

[Remainder of page intentionally left blank]
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[Form of Notice of Exercise]
Date:

TO: [Company]

RE:  lection to Purchase Preferred Stock

The undersigned, pursuant to the provisions set forth in the attached Warrant. hereby
agrees (o subscribe for and purchase such number of shares of Preferred Stock covered b
Warrant such that after giving effect to an exercise pursuant to Section 3(B) of the Warrant, thg

nJv igned will receive the net number of shares of Preferred Stock set forth below. The
undersigned. in accordance with Section 3 of the Warrant. hereby agrees to pay the aggregate

1
Ixercise Price {or such shares of Preferred Stock in the manner set forth in \ scilon 3(B) of the
Warrant.

Number of Shares of Preferred Stock:

The undersigned agrees that it is exercising the attached Warrant in {ull and that, upon
receipt by the undersigned of the number of shares of Preferred Stock set lorth above, such
Warrant shall be deemed to be camell >d and surrendered 1o the Company.

Holder

By:
Name:
Title
i Number of shares 10 be received by the undersigned upon exercise of the attached Warrant pursuant
Section 3(B) thercot
7
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IN WITNESS WHEREOF. the Company has caused this Warrant o be ¢

-~
i

a dulyv authorized o

Dated:

ficer.

GUIRRT-0H02-10879-NYC2 208306304
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COMPANY:

By:

Name:
Title:

Attest:

Name:
Tule:

[Signature Page to Warrani|



SCHEDULE A

~

Name:
Corporate or other
Jurnisdiction of orgar

Liquidation Amount:

I
Date of Letter Agreement between the Company and the United States Department ol the

ey

reasury:

fem 7
Number of shares of Preferred Swck:”

liem 8

Company’s address:

item 9
Notice 1nformaton:

$0.01 per share or such greater amount as the Charter may require as the par value of the Preferred Stock.
The initial number of shares of Preferred Stock for which this Warrant is exercisable shall include the
number of shares required to effect the cashless exercise pursuant w Section 3(B) of this Warrant {e.g..
such number of shares of Preferred Stock having an aggregate Liquidation Amount equal in value to the
avgrepate Fxercise Price) such that, following exercise of this Warrant and payment of the Exercise Price
in accordance with such Section 3(B), the net number of shares of Preferred Stock delivered to the
Warrantholder (and reunded to the neares: whole share) would have an aggregate Liquidation Amount
equal to 3% of the aggregate amount invested by the United States Department of the Treasury on the
investiment date.

UG LO02 - TORT-NY I 2653030



SCHEDULE &

ADDITIONAL TERMS AND CONBITIONS

Company Information:

Notce Informanon:

Terms of the Pural

Series of Preferred Stock Purchased: Fixed Rate Cumulative Perpetual Preferred Stock

Dividend Pavment Dates on the Prefarred Stock: Febru

November 15, of cach year

s

of Warrant Preferred Stock: Fixed Rate Cumulative Perpetual Preferred Stock,
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Doci 291691400






Wire Information for Closing: ABA Numba
Bank: €

Account Name:

Account Number:

Beneficiary: H

Contact for Confirmation of Wire Information:

UST 912

Dogs 24109100



SCHEDULEB

CAPITALIZATION

Capitalization Date: Apni 30, 2009

Comumnon Stock

Towl Authorzed: @

S v
pczi 3

OQuistanding

Subject 1o wamants, options, convertible sec

Reserved for benedit plans and other 1ssuances

Shares issued after Capitalization Date (other o
ible securities, cte. as set forth above): !

i ~

Sar value: $1.00

Toral Authorized: None

Outstanding (by series): Nonc
Reserved for issuance: None

Remaming authorized but unissued: None

Holders of 394 or more of anv class of capital stock Primary Address

Docii 264160
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