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UNITED STATES IpEPARTMENT OF THE TREASURY
1500 PENj~SYLVANIAAVENUE, NW

WA1:,'HINGTON, D.C. 20220

Dear Ladies and Gentlemen:

The company set forth 0t the sIgnature page hereto (the "Company") intends to issue In a
private placement the number o~ shares of a series of its prefeITed stock set forth on Schedule A
hereto (the "Preferred Shares'') '}l1d a warrant to purchase the .number of shares of a series of its
preferred stock set forth on Sch ~dule A hereto (the "Warrant" and, together with the Preferred
Shares, the "Purchased Securit ~es ") and the United States Department of the Treasury (the
"lnvestor'~ intends to purchase '0111 the Company the Purchased Securities.

The purpose of this led1er agreement is to confinn the tenns and conditions of the
purchase by the Investor of thJ Purchased Securities. Except to the extent supplemented or
superseded by the tenus set fortA herein or in the Schedules hereto, the provisions contained in
the Securities Purchase AgreemeAt - Standard Terms attached hereto as Exhibit A (the "Securities
Purchase Agreement") are inco!~orated by reference herein. Tenns that are defined in the
Securities Purchase Agreement ai,\e used ill this letter agreement as so defined. In the event of any
inconsistency between this letter !:agreement and the Securities Purchase Agreement, the terms of
this letter agreement shall govem.i

I

Each of the Company andl the Investor hereby confirms its agreement with the other party
with respect to the issuance by We Company of the Purchased Securities and the purchase by the
Investor of the Purchased Securitfles pursuant to this letter agreement and the Securities Purchase
Agreement on the tenus specifiedion Schedule A hereto.

I
This letter agreement Kincluding the Schedules hereto), the Securities Purchase

Agreement (including the Annex€/s thereto), the Disclosure Schedules and the Warrant constitute
the entire agreement, and supers(~de all other prior agreements, understandings, representations
and warranties, both written and. oral, between the parties, with respect to the subject matter
hereof. This letter agreement cOl.'1stitutes the "Letter Agreement" referred to in the Securities
Purchase Agreement. I

This letter agreement ma~lbe executed in any number of separate counterparts, each such
counterpart being deemed to be (n original instrument, and all such counterparts will together
constitute the same agreement. '1lExecuted signature pages to this letter agreement may be
delivered by facsimile and such facsimiles will be deemed as sufficient as if actual signature
pages had been delivered. !!



Nee! Kashkari
Interim Assistant Secreuuy

For AnanciaJ StabiliryTitle

In witness whereor,l this rener agreement has been duly executed and delivered by the
duly ,uthu,;,"" _'''It' uf'" ""'~, h,"'lo ...f", dato ..,;tt~ be,....

UNllifED STATES DEPARTMENT Of THE TREASURY
! .-.~

By: i Q'pz...-c
!,

Print' Name:

i

Com~any: FIRST SOUTHERN BANCORP. INC.

By: :

Print IName:

Title:!

Dale: IGn LX;" (y 30 d 00!l.
<]



In witness whereof, this letter agreement has been duly executed and delivered by the
duly authorized representatives olfthe parties hereto as of the date written below.

UNITE STATES DEPARTMENT OF THE TREASURY

By:

Print N31iI1e:

Title:



Company Information:

ADDITIO~AL TERMS AND CONDITIONS

i

SCHEDULE A

Name of the Company: FJ,t Southern Bancorp, Inc.

Corporate or other organizational form: co~!~~ra;;.:;tl~·o~n:- _

Jurisdiction of Organization: StaJle of Florida

Appropriate Federal Banking Agency: -:~mUi---R--'es-'-'erv.e..-e-B-ank------

Notice Information: 900Il.. Federal Hiehway, Suite 300
Bocl.~Raton, FL 33"432.'.

Terms of the Purchase:

Smith Mackinnon, PA
Suite 800
255 South Orange Avenue
Oriantlihi2801
Z •

Series of Preferred Stock Purchased:

1
Per Share Liquidation Preference of Preferred iStock:

,[

Number of Shares ofPreferred Stock Purc_d:

;

Dividend Payment Dates on the Preferred Stock:

Series of Warrant Preferred Stock:

Number of Warrant Shares:

Number of Net Warrant Shares (after net settle:iooent):

Exercise Price of the Warrant:

Fixed Rate Cumulative Perpetual Preferred Stock,
Series A

$1,000.00

10,900

February 15, May 15, August 15, and November 15
of each year

Fixed Rate Cumulative Perpetual Preferred Stock,
SeriesB

545.00545

545

$0.01

Purchase Price:

Closing:

Location ofClosing:

Time of Closing:
Date of Closing:

I
I $10,900,000,00

Hughes Hubbard & Ret:r' UP
One Battery Park Plaza I

I

New York, NY 10004 I
9:00amEST!
January 30, 2009

Wire Information for Closing:
ABA Number:
Bank:
Account Name:
Account Number:
Beneficiary:

Contact for Confirmation of Wire ~.~~:!~"!I!!!~I!I!!!I~.Information: ....;



I

C~PITALIZATION
SCHEDULED

Preferred Stock
Par value:
Total Authorized:
Outstanding (by series):
Reserved for issuance:
Remaining authorized but unissued:

Capitalization Date:
Common Stock
Par Value:
Total Authorized:
Outstanding:
Subject to warrants, options, convertible securit es,
etc.:
Reserved for benefit plans and other issuances:
Remaining authorized but unissued:

Shares issued after Capitalization Date (other th n

pursuant to warrants, options, convenible securrl....... '
etc. as set forth above) i

I
I

Holders of 5% or more of any class of capital sto:ck
and primary address .

December 31, 2008

-None
.._R _

None

No par value
5,000,000
None outstanding
None reserved
5,000,000

·-11.?---~_....



SCHEDULEC

LITIGATION

List any exceptions to the representation and!warranty in Section 2.2(1) of the Securities Purchase Agreement
- Standard Terms.

If none, please so indicate by checking the1: IJ(I

I
I

!



SCHEDULEDi
COMjPLIANCE WITH LAWS

I

List any exceptions to the representation Jd warranty in the second sentence of Section 2.2(m) of the
Securities Purchase Agreement - Standard T~

!

If none, please so indicate by checking the boJc ®

List any exceptions to the representation and warranty in the last sentence of Section 2.2(m) of the Securities
Purchase Agreement - Standard Tenus-i

,

If none, please so indicate by checking the box:: ~

!



ATORY AGREEMENTS

SCHEDULEE

List any exceptions to the representation and warranty in Section 2.2(s) of the Securities Purchase Agreement
- Standard Terms.

I
I
I

I
If none, please so indicate by checking the bm;l: ~
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EXHIBIT A
(Non-Exchange-Traded QFIs, excluding S Corps

and Mutual Organizations)

SECU1lTIES PURCHASE AGREEMENT

STANDARD TERMS
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!
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Miscellaneous
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5.10

Termination 75
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ANNEXA:

ANNEXB:

ANNEX C:

ANNEX D:

ANNEX E:

LIST OF ANNEXES

FORM OF CERT FICATE OF DESIGNATIONS FOR PREFERRED STOCK

FORM OF CERT lICATE OF DESIGNATIONS FOR WARRANT
PREFERRED ST~~CK

FORM OF WAIV~R

tFORM OF OPINl· N

FORM OF WAJ!A.NT
!
!
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INDEX OF DEFINED TERMS

Term
Affiliate
Agreement
Appropriate Federal Banking Ag ncy
Bank Holding Company
Bankruptcy Exceptions
Benefit Plans
Board of Directors
Business Combination
business day
Capitalization Date
Certificates of Designations
Charter
Closing
Closing Date
Code
Common Stock
Company
Company Financial Statements
Company Material Adverse Effect
Company Reports
Company Subsidiary; Company SllJbsidiaries
control; controlled by; under comn:lOn control with
Controlled Group
Cpp
Disclosure Schedule
EESA
ERISA
Exchange Act
Federal Reserve
GAAP
Governmental Entities
Holder
Holders' Counsel
Indemnitee
Information
Investor
Junior Stock
knowledge of the Company; CompclnY's knowledge
Letter Agreement
officers
Parity Stock

-iv-
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Location of
Definition
5.7(b)
Recitals
2.2(5)
4.10
2.2(d)
1.2(d)(iv)
2.2(f)
5.8
1.3
2.2(b)
1.2(d)(iii)
1.2(d)(ii i)
1.2(a)
1.2(a)
2.2(n)
2.2(b)
Recitals
2.2(h)
2.I(b)
2.2(i)(i)
2.2(e)(ii)
5.7(b)
2.2(n)
Recitals
2.1 (a)
1.2(d)(iv)
2.2(n)
4.4
4.10
2.1(b)
1.2(c)
4.5(1)0)
4.5(1)(ii)
4.5(h)(i)
3.5(c)
Recitals
4.7(f)
5.7(c)
Recitals
5.7(c)
4.7(f)



Tenn

Pending Underwritten Offering
Pennitted Repurchases
Piggyback Registration
Plan
Preferred Shares
Pre ferred Stock
Previously Disclosed
Proprietary Rights
Purchase
Purchase Price
Purchased Securities
register; registered; registration
Registrable Securities
Registration Expenses
Regulatory Agreement
Rule 144; Rule l44A; Rule l59A, Rule 405; Rule 415
Savings and Loan Holding Comp~ny
Schedules
SEC
Securities Act
Selling Expenses
Senior Executive Officers
Shelf Registration Statement
Signing Date
Special Registration
subsidiary
Tax; Taxes
Transfer
Warrant
Warrant Preferred Stock
Warrant Shares
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:
i

ISECURITIES PURC~ ASE AGREEMENT - STANDARD TERMS

!
Recitals:

WHEREAS, the United Sta es Department of the Treasury (the "Investor") may from

time to time ag~ee to purchase .s~arf's ~f preferred stock ~nd wa:rants from eligi~1e financial
institutions whIch elect to partlclPa e In the Troubled Asset Relief Program Capital Purchase

Program ("CPP");

WHEREAS, an eligible fin ncial institution electing to participate in the CPP and issue
securities to the Investor (referred 0 herein as the "Company") shall enter into a letter agreement
(the "Letter Agreement") with the nvestor which incorporates this Securities Purchase

Agreement - Standard Terms; !

WHEREAS, the Companyi agrees to expand t~e flow of credit t~ U:S. consumers and
businesses on competitive terms tq promote the sustained growth and Vltallty of the U.S.

economy; i

WHEREAS, the Compan~ agrees to work diligently, under existing programs, to modify
the terms of residential mortgagd as appropriate to strengthen the health of the U.S. housing

market; !
,

WHEREAS, the compan~r intends to issue in a private placement the number of shares of
the series of its Preferred Stock ('j~referredStock") set forth on Schedule A to the Letter
Agreement (the "Preferred ShareJs") and a warrant to purchase the number of shares of the series
of its Preferred Stock ("Warrant rreferred Stock") set forth on Schedule A to the Letter
Agreement (the "Warrant" and, tlpgether with the Preferred Shares, the "Purchased Securities")
and the Investor intends to purch,tse (the "Purchase") from the Company the purchased

Securities; and II

WHEREAS, the Purchas~; will be governed by this Securities Purchase Agreement­
Standard Terms and the Letter Aj'greement, including the schedules thereto (the "Schedules"),
specifying additional terms ofth pPurchase. This Securities Purchase Agreement - Standard
Terms (including the Annexes h,\reto) and the Letter Agreement (including the Schedules
thereto) are together referred to is this "Agreement". All references in this Securities Purchase
Agreement _ Standard Terms to (Schedules" are to the Schedules attached to the Letter

Agreement. ~I

NOW, THEREFORE, i~'n consideration of the premises, and of the representations,

warranties, covenants and agreel;.llnents set forth herein, the parties agree as follows:

, Article I
. Purchase; Closing

1.1 Purchase. On thel terms and subject to the conditions set forth in this Agreement,
the Company agrees to sell to the Investor, and the Investor agrees to purchase from the
Company, at the Closing (as he~ieinafter defined), the Purchased Securities for the price set forth

on Schedule A (the "Purchase 4jriCe")'

095JJ r-0002-IOOJJ-NY02 2~90847 9



1.2 Closing.

(a) On the terms and sub'ect to the conditions set forth in this Agreement, the closing
of the Purchase (the "Closing") will ake place at the location specified in Schedule A, at the
time and on the date set forth in Sch ~dule A or as soon as practicable thereafter, or at such other
place, time and date as shall be agrei~d between the Company and the Investor. The time and date
on which the Closing occurs is refcr~ed to in this Agreement as the "Closing Date".

I

(b) Subject to the fulfill ent or waiver ofthc conditions to the Closing in this Section
1.2, at the Closing the Company wil deliver the Preferred Shares and the Warrant, in each case
as evidenced by one or more certifi tes date,d'the Closing Date and bearing appropriate legends
as hereinafter provided for, in cxcha gc for payment in full of the Purchase Price by wire
transfer of immediately available U ited States funds to a bank account designated by the
Company on Schedule A.

(c) The respective oblig~tionsof each of the Investor and the Company to
consummate the Purchase are subjeC![,t to the fulfilIment (or waiver by the investor and the
Company, as applicable) prior to thd

r
Closing of the conditions that (i) any approvals or

authorizations of alI United States a ild other governmental, regulatory or judicial authorities
(colIectively, "Governmental Entiti s") required for the consummation of the Purchase shall
have been obtained or made in forml and substance reasonably satisfactory to each party and shall
be in full force and effect and all w~jting periods required by United States and other applicable
law, if any, shall have expired and C/i) no provision of any applicable United States or other law
and no judgment, injunction, order ,)r decree of any Governmental Entity shall prohibit the
purchase and sale of the Purchased Irecurities as contemplated by this Agreement.

(d) The obligation of the;! Investor to consummate the Purchase is also subject to the
fulfillment (or waiver by the lnvest~)r) at or prior to the Closing of each of the following
conditions: I

!
(I) (A) the reprel)cntations and warranties of the Company set forth in (x)

Section 2,2(g) of this Agreejh1.ent sha~'biettr:uc and correct in all respects as though made
on and as of the Closing Dak (y) Sections 2,2(a) through (f) shall be true and correct in
all material respects as thouj'~h made on and as of the Closing Date (other than
representations and warrant les that by their terms speak as of another date, which
representations and warrant es shall be true and correct in all material respects as of such
other date) and (z) Sections Q.2(h) through (v) (disregarding all qualifications or
limitations set forth in such Irepresentations and warranties as to "materiality", "Company
Material Adverse Effect" and words of similar import) shall be true and correct as though
made on and as of the Closil1g Date (otller than representations and warranties that by
their terms speak as of anotJ,~er date, which representations and warranties shall be true
and correct as of such otherl,date), except to the extent that the failure of such
representations and warranties referred to in this Section 1.2(d)(i)(A)(z) to be so true and
correct, individually or in t~lle aggregate, does not have and would not reasonably be
expected to have a Company Material Adverse Effect and (B) the Company shall have

-2-
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I

performed in all material resp:1ccts all obligations required to be performed by it under this
Agreement at or prior to the Tosing;

(ii) the Investor Sh1all have received a certificate signed on behalfof the
Company by a senior executJc officer certitying to the effect that the conditions set forth
in Section 1.2(d)(i) have bee II,satisfied;

(iii) the Company 'hall have duly adopted and filed with the Secretary of State
of its jurisdiction of organiza ion or other applicable Governmental Entity the
amendments to its certificate or articles of incorporation, articles of association, or similar
organizational document ("e arter") in substantially the forms attached hereto as Annex
A and Annex B (the "Certifi ates ofDesignations") and such filing shall have been
accepted;

(iv) (A) the compJ ny shall have effected such changes to its compensation,
bonus, incentive and other b9hefit plans, arrangements and agreements (including golden
parachute, severance and em~f'oyment agreements) (collectively, "Benefit Plans") with
respect to its Senior ExecutiJ~ Officers (and to the extent necessary for such changes to
be legally enforceable, each (j f its Senior Executive Officers shall have duly consented in
writing to such changes), as ~ ay be necessary, during the period that the Investor owns
any debt or equity securities Mthe Company acquired pursuant to this Agreement or the
Warrant, in order to comply \llvith Section 111(b) of the Emergency Economic
Stabilization Act of 2008 ("B/ESA") as implemented by guidance or regulation thereunder
that has been issued and is inlieffect as of the Closing Date, and (B) the Investor shall
have received a certificate sig\ned on behalf of the Company by a senior executive officer
certifying to the effect that thie condition set forth in Section 1.2(d)(iv)(A) has been
satisfied;

(v) each of the Cqmpany's Senior Executive Officers shall have delivered to
the Investor a written waiver lin the form attached hereto as Annex C releasing the
Investor from any claims thall such Senior Executive Officers may otherwise have as a
result of the issuance, on or p:rior to the Closing Date, of any regulations which require
the modification of, and the ~igreement of the Company hereunder to modify, the tenns of
any Benefit Plans with respe~~t to its Senior Executive Officers to eliminate any
provisions of such Benefit PI~ns that would not be in campi iance with the requirements
of Section III (b) ofthe EESI~ as implemented by guidance or regulation thereunder that
has been issued and is in eff~ct as ofthe Closing Date;

:1

(vi) the Company I~hall have delivered to the Investor a written opinion from
counsel to the Company (wh\;ch may 'be internal counsel), addressed to the Investor and
dated as of the Closing Date,fin substantially the form attached hereto as Annex D;

(vii) the Company rhall have delivered certificates in proper form or, with the
prior consent of the InvestnrJev idence of shares in book-entry [mm, evidencing the
Preferred Shares to Investor (')r its designee(s); and

-3-
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(viii) the Company Jhall have duly executed the Warrant in substantially the
fonn attached hereto as Anne, E and delivered such executed Warrant to the Investor or
its designee(s). --,-

Article II
Repr($entati'o'ns and Warranties

1.3 Interpretation. When reference is made in this Agreement to "Recitals,"
"Articles," "Sections," or "Annexes" such reference shall be to a Recital, Article or Section of,
or Annex to, this Securities Purchase Agree~ru - Standard Terms, and a reference to
"Schedules" shall be to a Schedule to the Letter Agreement, in each case, unless otherwise
indicated. The terms defined in the si gular have a comparable meaning when used in the plural,
and vice versa. References to "herein " "hereof', "hereunder" and the like refer to this
Agreement as a whole and not to any particular section or provision, unless the context requires
otherwise. The table of contents and ileadings contained in this Agreement are for reference
purposes only and are not part ofthis Agreement. Whenever the words "include," "includes" or
"including" are used in this Agreeme t, they shall be deemed followed by the words "without
limitation." No rule of construction a;>ainst the draftsperson shall be applied in connection with
the interpretation or enforcement oftris Agreement, as this Agreement is the product of
negotiation between sophisticated pal

1
1ies advised by counsel. All references to "$" or "dollars"

mean the lawful currency of the Unitled States of America. Except as expressly stated in this
Agreement, all references to any statl1ltc, rule or regulation are to the statute, rule or regulation as
amended, modified, supplemented orheplaced from time to time (and, in the case of statutes,
include any rules and regulations prollnulgated under the statute) and to any section of any
statute, rule or regulation include anYlli successor to the section. References to a "business day"
shall mean any day except Saturday, Sunday and any day on which banking institutions in the
State of New York generally are auth~brized or required by law or other governmental actions to
close. 'I

I

i

2.1 Disclosure.

(a) On or prior to the Sigrj:ing Date, the Company delivered to the Investor a schedule
("Disclosure Schedule") setting forthi, among other things, items the disclosure of which is
necessary or appropriate either in res].,:onse to an express disclosure requirement contained in a
provision hereof or as an exception t: one or more representations or warranties contained in
Section 2.2. !

(b) "Company Material Ah·erse Effect" means a material adverse effect on (i) the
business, results of operation or tinan,cial condition of the Company and its consolidated
subsidiaries taken as a whole; provid~fd, however, that Company Material Adverse Effect shall
not be deemed to include the effects q~f (A) changes after the date of the Letter Agreement (the
"Signing Date") in general business, ~~conomic or market conditions (including changes
generally in prevailing interest rates, Ipredit availabilily and liquidity, currency exchange rates
and price levels or trading volumes irli the United States or foreign securities or credit markets),
or any outbreak or escalation of host' ities, declared or undeclared acts of war or terrorism, in

-4-
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each case gene,.lIy affecting the jnI"'ie, inW~iCh the Company and its suhsidiaries operate,
(B) changes or proposed changes attlbr the Signing Date in generally accepted accounting
principles in the United States ("GAJ~P") or regulatory accounting requirements, or authoritative
interpretations thereof, or (C) chang1~s or proposed changes after the Signing Date in securities,
banking and other laws of general ap.fplicability or related policies or interpretations of
Governmental Entities (in the case o:r each of these clauses (A), (B) and (C), other than changes
or occurrences to the extent that sucl~ changes or occurrences have or would reasonably be
expected to have a materially diSProtortionate adverse effect on the Company and its
consolidated subsidiaries taken as a hole relative to comparable U.S. banking or financial
services organizations); or (ii) the a ility of the Company to consummate the Purchase and other
transactions contemplated by this A /eement and the Warrant and perform its obligations
hereunder or thereunder on a timelytasis.

(c) "Previously Disclose 'means infonnation set forth on the Disclosure Schedule.
provided, however, that disclosure i \ any section of such Disclosure Schedule shall apply only to
the indicated section of this Agreem ~nt except to the extent that it is reasonably apparent from
the face of such disclosure that suchlidisclosu~e ~s relevant to another section of this Agreement.

2.2 Representations and Warranties of the Company. Except as Previously Disclosed,
the Company represents and warranl:s to the Investor that as of the Signing Date and as of the
Closing Date (or such other date 5p~bified herein):

:1

(a) Organization. Author!itv and Significant Subsidiaries. The Company has been
duly incorporated and is validly eXisl,ting and in good standing under the laws of its jurisdiction of
organization, with the necessary po"\ier and authority to own its properties and conduct its
business in all material respects as c\.mcntly conducted, and except as has not, individually or in
the aggregate, had and would not re~iSonably be expected to have a Company Material Adverse
Effect, has been duly qualified as a ~breign corporation for the transaction of business and is in
good standing under the laws of cael) other jurisdiction in which it owns or leases properties or
conducts any business so as to requi\l'e such qualification; each subsidiary of the Company that
would be considered a "significant Sillbsidiary" within the meaning of Rule I-02(w) of
Regulation S-X under the Securitics,'Act of 1933 (the "Securities Act'), has been duly organized
and is validly existing in good standtng u.nder the ~aws of its jurisdict~on of organization. T.he
Charter and bylaws of the CompanY111 copIes of whIch have been proVIded to the Investor pnor to
the Signing Date, are true, complete ,land correct copies of such documents as in full force and
effect as of the Signing Date. :1

(b) Capitalization. The al1lthorized capital stock of the Company, and the outstanding
capital stock of the Company (inClud/ing securities convertible into, or exercisable or
exchangeable for, capital stock ofth~~ Company) as of the most recent fiscal month-end
preceding the Signing Date (the "Ca;~italizalion Date") is set forth on Schedule B. The
outstanding shares of capital stock olphe Company have been duly authorized and are validly
issued and outstanding, fully paid add nonassessable, and subject to no preemptive rights (and
were not issued in violation of any p1reemptive rights). As of the Signing Date, the Company
does not have outstanding any sccur!:ties or other obligations providing the holder the right to

-5-
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acquire its Common Stock ("CommJn StoclC') that is not reserved for issuance as specified on
Schedule B, and the Company has n·, t made any other commitment to authorize, issue or sell any
Common Stock. Since the Capitaliz tion Date, the Company has not issued any shares of
Common Stock, other than (i) share issued upon the exercise of stock options or delivered under
other equity-based awards or other c nvertiMe securities or warrants which were issued and
outstanding on the Capitalization Date and disc1i1Sed'on Schedule Band (ii) shares disclosed on
Schedule B. Each holder of 5% or ~\ore of any class of capital stock of the Company and such
holder's primary address are set fortl~ on Schedule B.

(c) Preferred Shares. Thelpreferred Shares have been duly and validly authorized.
and, when issued and delivered purs[ ant to this Agreement, such Preferred Shares wilt be duly
and validly issued and fully paid andj. non-assessable, will not be issued in violation of any
preemptive rights, and will rankparllpassu with or senior to all other series or classes of
Preferred Stock, whether or not issu fd or outstanding, with respect to the payment of dividends
and the distribution of assets in the e ent of any dissolution, liquidation or winding up of the

Company. .l
(d) The Warrant and waJ ant Shares. The Warrant has been duly authorized and,

when executed and delivered as contlbmplated hereby, will constitute a valid and legally binding
obligation of the Company enforcea~f'eagainst the Company in accordance with its terms, except
as the same may be limited by appli9able bankruptcy, insolvency, reorganization, moratorium or
similar laws affecting the enforcemel,~tof creditors' rights generally and general equitable
principles, regardless of whether sucl~ enforceability is considered in a proceeding at law or in
equity ("Bankruptcy l!-xceptions"). Tire shares of Warrant Preferred Stock issuable upon exercise
of the Warrant (the "Warrant Shares') have been duly authorized and reserved for issuance upon
exercise of the Warrant and when so issued in acc·ordance with the terms of the Warrant wilt be
validly issued, fully paid and non-ass1essable;tartd wi II rank pari passu with or senior to all other
series or classes of Preferred Stock, Jyhether or not issued or outstanding, with respect to the
payment of dividends and the distribl1ltion of assets in the event of any dissolution, Iiquidation or
winding up of the Company. II

(e) Authorization, Enforc\6ability.

(i) The companYfas the corporate power and authority to execute and
deliver this Agreement and th Warrant and to carry out its obligations hereunder and
thereunder (which includes th issuance of the Preferred Shares, Warrant and Warrant
Shares). The execution, deliv -fry and performance by the Company of this Agreement and
the Warrant and the consumm1ation of the transactions contemplated hereby and thereby
have been duly authorized byl1all necessary corporate action on the part of the Company
and its stockholders, and no rvfrther approval or authorization is required on the part of
the Company. This Agreemen1t is a valid and binding obligation of the Company
enforceable against the comp~l~ny in accordance with its terms, subject to the Bankruptcy
Exceptions. :

09533 I.OOlll-I003J.NYOl1690H47 9



Oi) The executionl delivery and performance by the Company ofthis
Agreement and the Warrant 9nd the consummation of the transactions contemplated
hereby and thereby and com Iiance by the Company with the provisions hereof and
thereof, will not (A) violate, ,'onflict with, or result in a breach of any provision of, or
constitute a default (or an ev~nt which, with notice or lapse of time or both, would
constitute a default) under, 0 result in the termination of, or accelerate the performance
required by, or result in a ri gl1]t of termination or acceleration of, or result in the creation
of, any lien, security interest, charge or encumbrance upon any of the properties or assets
of the Company or any subsi ,Jiary of the Company (each a "Company Subsidiary" and,
collectively, the "Company stbsidiarieS") under any of the terms, conditions or
provisions of 0) its organizat.onal docume.nts or (ii) any note, bond, mortgage, indenture,
deed of trust, license, lease, aoreement or, other instrument or obligation to which the
Company or any Company Srbsidiary is. aparty or by which it or any Company
Subsidiary may be bound, or 11~0 which the Company or any Company Subsidiary or any
of the properties or assets oft,he Company or any Company Subsidiary may be subject, or
(B) subject to compliance wit1h the statutes and regulations referred to in the next
paragraph, violate any statutirUle or regulation or any judgment, ruling, order, writ,
injunction or decree applicab to the Company or any Company Subsidiary or any of
their respective properties or sscts except, in the case of clauses (A)(ii) and (8), for
those occurrences that, indivi ually or in the aggregate, have not had and would not
reasonably be expected to har a Company Material Adverse Effect.

(iii) Other than thcj.filing of the Certificates of Designations with the Secretary
of State of its jurisdiction of drganization or other applicable Governmental Entity, such
filings and approvals as are rdiquired to be made or obtained under any state "blue sky"
laws and such as have been rriiade or obtained, no notice to, filing with, exemption or
review by, or authorization, clpnsent or approval of, any Governmental Entity is required
to be made or obtained by th~1 Company in connection with the consummation by the
Company of the Purchase ex~ept for any such notices, filings, exemptions, reviews,
authorizations, consents and a"pprovals the failure of which to make or obtain would not,
individually or in the aggregak reasonably be expected to have a Company Material
Adverse Effect.

(f) Anti-takeover ProvisiJ~ns andlRiihts Plan. The Board of Directors of the
Company (the "Board ofDireC10rS")llhaS taken all necessary action to ensure that the transactions
contemplated by this Agreement and the Warrant and the consummation of the transactions
contemplated hereby and thereby, inoiluding the exercise of the Warrant in accordance with its
terms, will be exempt from any anti-tlakeover or similar provisions of the Company's Charter and
bylaws, and any other provisions ofahy applicable "moratorium", "control share", "fair price",
"interested stockholder" or other anttakeover laws and regulations of any jurisdiction.

(g) No Company Material!' Adverse Effect. Since the last day of the last completed
fiscal period for which financial statelments are included in the Company Financial Statements
(as defined below), no fact, circumsdnce, event, change, occurrence, condition or development

-7-
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has occurred that, individually or in he aggregate, has had or would reasonably be expected to
have a Company Material Adverse Eitect.

(h) Company Financial sl atements. ;rhe Company has Previously Disclosed each of
the consolidated financial statementstOfthe Company and its consolidated subsidiaries for each
of the last three completed fiscal yea s of the Company (which shall be audited to the extent
audited financial statements are avai able prior to the Signing Date) and each completed
quarterly period since the last compl·,ted fiscal year (collectively the "Company Financial
Slatements"). The Company Financi1al Statements present fairly in all material respects the
consolidated financial position ofth Company and its consolidated subsidiaries as of the dates
indicated therein and the consolidate results of their operations for the periods specified therein;
and except as stated therein, such fin ncial statements (A) were prepared in conformity with
GAAP applied on a consistent basis except as may be noted therein) and (B) have been prepared
from, and are in accordance with, th books and records of the Company and the Company
Subsidiaries.

(i) Reports. I
I
I

(i) Since Decemb'er 31,2006, the Company and each Company Subsidiary
has tiled all reports, registratilpns, documents, filings, statements and submissions,
together with any amendmen ~s thereto, that it was required to file with any Governmental
Entity (the foregoing, cOllect/livelY, the "Company Reports") and has paid all fees and
assessments due and payablel1in connection therewith, except, in each case, as would not,
individually or in the aggreg~lte, reasonably be expected to have a Company Material
Adverse Effect As of their rl~spectiv,e dates of tiling, the Company Reports complied in
all material respects with all sitatutes and applicable rules and regulations of the
applicable Governmental Entllties.

(ii) The records, sjlrstems, controls, data and information of the Company and
the Company Subsidiaries ar~ recorded, stored, maintained and operated under means
(including any electronic, mel:,~hanical or photographic process, whether computerize.d or
not) that are under the exclus Ive ownership and direct control of the Company or the
Company Subsidiaries or their accountants (including all means of access thereto and
therefrom), except for any nair-exclusive ownership and non-direct control that would not
reasonably be expected to ha~re a material adverse effect on the system of internal
accounting controls described below in this Section 2.2(i)(ii). The Company (A) has
implemented and maintains al~equate disclosure controls and procedures to ensure that
material information relating 1[0 the Company, including the consolidated Company
Subsidiaries, is made known Ie thc chief executive officer and the chief financial officer
of the Company by others wi1

1
hin those entities, and (B) has disclosed, based on its most
I

recent evaluation prior to the Signing Date, to the Company's outside auditors and the
audit committee of the Board ;of Directors (x) any significant deficiencies and material
weaknesses in the design or 0IP.eration of internal controls that are reasonably likely to
adversely affect the Compan~I's ability to record, process, summarize and report financial
information and (y) any fraUd!r wheth~r ~r ~o>t material, that involves management or

-8-
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other employees who have a Isignificant role in the Company's internal controls over
financial reporting. I,
U) No Undisclosed LiabJ lities. Neither the Company nor any of the Company

Subsidiaries has any liabilities or Obligations of any nature (absolute, accrued, contingent or
otherwise) which are not properly rerected or reserved against in the Company Financial
Statements to the extent required to te so reflected or reserved against in accordance with
GAAP, except for (A) liabilities that have arisen since the last fiscal year end in the ordinary and
usual course of business and consist nt with past practice and (B) liabilities that, individually or
in the aggregate, have not had and wI uld not reasonably be expected to have a Company
Material Adverse Effect.

!

(k) Offerin of Securitiesi, Neither the Company nor any person acting on its behalf
has taken any action (including any i ffering of any securities of the Company under
circumstances which would require t,he integration of such offering with the offering of any of
the Purchased Securities under the Sbcurities Act, and the rules and regulations of the Securities
and Exchange Commission (the "SE ') promulgated thereunder), which might subject the
offering, issuance or sale of any of t e Purchased Securities to Investor pursuant to this
Agreement to the registration requirements of the Securities Act.

!
i

(l) Litigation and Other Eroceedings. Except (i) as set forth on Schedule C or (ii) as
would not, individually or in the aggl:"egate, reasonably be expected to have a Company Material
Adverse Effect, there is no (A) pendil'ng or, to the knowledge of the Company, threatened, claim,
action, suit, investigation or proceeding, against the Company or any Company Subsidiary or to
which any of their assets are subject Inor is the Company or any Company Subsidiary subject to
any order, judgment or decree or (B)i,unresolved yiolation, criticism or exception by any
Governmental Entity with respect tol,any rcport or relating to any examinations or inspections of
the Company or any Company Subsilpiaries.

I
(m) Compliance with La~:s. Except as would not, individually or in the aggregate,

reasonably be expected to have a Co{npany Material Adverse Effect, the Company and the
Company Subsidiaries have all permlits, licenses, franchises, authorizations, orders and approvals
of, and have made all filings, applicaitions and registrations with, Governmental Entities that are
required in order to permit them to 0ll~n or tease their properties and assets and to carry on their
business as presently conducted and Ihat are material to the business of the Company or such
Company Subsidiary. Except as set forth on Schedule D, the Company and the Company
Subsidiaries have complied in all resl~ects and are not in default or violation of, and none ofthcm
is, to the knowledge of the Companyl under investigation with respect to or, to the knowledge of
the Company, have been threatened tlo be charged with or given notice of any violation of, any
applicable domestic (federal, state orl'local) or foreign law, statute, ordinance, license, rule,
regulation, policy or guideline, order~i demand, writ, injunction, decree or judgment of any
Governmental Entity, other than suc~i noncompliance, defaults or violations that would not,
individually or in the aggregate, reasdt.nably be expected to have a Company Material Adverse
Effect. Except for statutory or regulal;tory restrictions of general application or as set forth on
Schedule D, no Governmental Entityj'has placed any restriction on the business or properties of
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the Company or any Company Subs diary that ~~uld, individually or in the aggregate,
reasonably be expected to have a Co pany Material Adverse Effect.

(n) Em 10 ee Benefit M I tters. Except as would not reasonably be expected to have,
either individually or in the aggregat , a Company Material Adverse Effect: (A) each "employee
benefit plan" (within the meaning o~Section 3(3) of the Employee Retirement Income Security
Act of 1974, as amended ("ERISA"») providing benefits to any current or former employee,
officer or director of the Company 0 I' any member of its "Controlled Group" (defined as any
organization which is a member of a controlled group of corporations within the meaning of
Section 414 ofthe Internal Revenue Code of 1986, as amended (the "Code")) that is sponsored,
maintained or contributed to by the ~ompanY or any member of its Controlled Group and for
which the Company or any member f its Controlled Group would have any liability, whether
actual or contingent (each, a "Plan") has been maintained in compliance with its terms and with
the requirements of all applicable statutes, rules and regulations, including ERISA and the Code;
(B) with respect to each Plan subjectl[to Title IV of ERISA (including, for purposes of this clause
(B), any plan subject to Title IV of ERISA that the Company or any member of its Controlled
Group previously maintained or contllributed to in the six years prior to the Signing Date), (l) no
"reportable event" (within the meanilrg of Section 4043(c) ofERJSA), other than a reportable
event for which the notice period refjerred to in Section 4043(c) of ERISA has been waived, has
occurred in the three years prior to tn:e Signing Date or is reasonably expected to occur, (2) no
"accumulated funding deficiency" (~I~'thin the I11canirg of Section 302 of ERISA or Section 412
of the Code), whether or not waived, has occurred in the three years prior to the Signing Date or
is reasonably expected to occur, (3) e fair market value of the assets under each Plan exceeds
the present value of all benefits accr Jed under such Plan (determined based on the assumptions
used to fund such Plan) and (4) neithier the Company nor any member of its Controlled Group
has incurred in the six years prior to the Signing Date, or reasonably expects to incur, any
liability under Title IV of ERISA (oti:ler than contributions to the Plan or premiums to the PBGC
in the ordinary course and without ddifault) in respect of a Plan (including any Plan that is a
"multiemployer plan", within the mej~.• ning of Section 4001 (c)(3) ofERlSA); and (C) each Plan
that is intended to be qualified under Section 401(a) of the Code has received a favorable
determination letter from the Internal Revenue Service with respect to its qualified status that has
not been revoked, or such a determin ation letter has been timely applied for but not received by
the Signing Date, and nothing has ocwrred, whether by action or by failure to act, which could
reasonably be expected to cause the 16s5, revocation or denial of such qual ified status or
favorable determination letter. :1

(0) Taxes, Except as wou'.ld not, individually or in the aggregate, reasonably be
expected to have a Company Material\Adverse Effect, (i) the Company and the Company
Subsidiaries have filed all federal, st~:te, local and foreign income and franchise Tax returns
required to be filed through the Signilr,g Date, subject to permitted extensions, and have paid all
Taxes due thereon, and (ii) no Tax de;;ticiency has been determined adversely to the Company or
any ofthe Company Subsidiaries, noir does the Company have any knowledge of any Tax

l

deficiencies. "Tax" or "Taxes" meanr any federal, state, local or foreign income, gross receipts,
property, sales, use, license, excise, fl;anchise, employment, payroll, withholding, alternative or
add 00 minimum, ad valorem, traosfd'r or excise tax, or any other tax, custom, duty,

-10-
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governmental fee or other Iike assesJlmcnt or charge of any kind whatsoever, together with any
interest or penalty, imposed by any 9'ovcmmental Entity.

(p) Properties and Leasesl Except as would not, individually or in the aggregate,
reasonably be expected to have a Col1npany Material Adverse Effect, the Company and the
Company Subsidiaries have good ant marketable title to all real properties and all other
properties and assets owned by them in each case free from liens, encumbrances, claims and
defects that would affect the value thereof or interfere with the use made or to be made thereof
by them. Excep~ as would not. indiv~duallY or inthe aggregate, rcasonab.ly. b~ expected to have a
Company Matenal Adverse Effect, tthe Company and'the Company Subsldlancs hold all leased
real or personal property under valid and enforceable leases with no exceptions that would
interfere with the use made or to be ade thereof by them.

(q) Environmental Liabili!y. Except as would not, individually or in the aggregate,
reasonably be expected to have a COl1hpany Material Adverse Effect:

(i) there is no legL, administrative, or other proceeding, claim or action of
any nature seeking to impose] or that would reasonably be expected to result in the
imposition of, on the Compa~y or any Company Subsidiary, any liability relating to the
release of hazardous substances as defined under any local, state or federal environmental
statute, regulation or ordinan~le, including the Comprehensive Environmental Response,
Compensation and Liability 1lct of 1980, pending or, to the Company's knowledge,
threatened against the Compaby or any Company Subsidiary;

Oi) to the compant·s knowledge, there is no reasonable basis for any such
d· I . . II dprocee 109, c aIm or actIOn; a1n

(iii) neither the Co(npany nor any Company Subsidiary is subject to any
agreement. order, judgment 0lt decree by or with any court, Governmental Entity or third
party imposing any such envilionmentalliability.

;1 I" t • 1

(r) Risk Management Insllruments. Except as would not, individually or in the
aggregate, reasonably be expected tol:have a Company Material Adverse Effect, all derivative
instruments, including, swaps, caps, '~oors and option agreements, whether entered into for the
Company's own account, or for the a count of one or morc of the Company Subsidiaries or its or
their customers, were entered into (i) lonly in the ord inary course of business, (i i) in accordance
with prudent practices and in all mate,rial respects with all applicable laws, rules, regulations and
regulatory policies and (iii) with couJ1\terparties believed to be financially responsible at the time;
and each of such instruments constit ~es the valid and legally binding obligation of the Company
or one of the Company Subsidiaries, enforceable in accordance with its terms, except as may be
limited by the Bankruptcy Exception.l. Neither the Company or the Company Subsidiaries, nor,
to the knowledge of the Company. an'ly other party thereto, is in breach of any of its obligations
under any such agreement or arrange!:rtent other than such breaches that would not, individually
or in the aggregate, reasonably be eX~lected to have a Company Material Adverse Effect.
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I
I

(s) Agreements with Reg,ulatory Agencies. Except as set forth on Schedule E, neither
the Company nor any Company Sub~idiary is subject to any material cease-and-desist or other
similar order or enforcement action i~sued by, or is a party to any material written agreement,
consent agreement or memorandum f understanding with, or is a party to any commitment letter
or similar undertaking to, or is subje ~t to any capital directive by, or since December 31,2006,
has adoptcd any board resolutions at the request of, any Governmcntal Entity (other than the
Appropriate Federal Banking Agenc es with jurisdiction over the Company and the Company
Subsidiaries) that currently restricts n any material respect the conduct of its business or that in
any material manner relates to its ca! ital adequacy, its liquidity and funding policies and
practices, its ability to pay dividends

l
its credit, risk management or compliance policies or

procedures, its internal controls, its ~fanagement or its operations or business (each item in this
sentence, a "Regulatory Agreement" , nor has the Company or any Company Subsidiary been
advised since December 31, 2006 bYI any such Governmental Entity that it is considering issuing,
initiating, ordering, or requesting an) such Regulatory Agreement. The Company and each
Company Subsidiary are in complia~ ce in all material respects with each Regulatory Agreement
to which it is party or subject, and neither the Company nor any Company Subsidiary has
received any notice from any Gove mental Entity indicating that either the Company or any
Company Subsidiary is not in compl ance in all material respects with any such Regulatory
Agreement. "Appropriate Federal Blanking Agency" means the "appropriate Federal banking
agency" with respect to the Compan)y or such Company Subsidiaries, as applicable, as defined in
Section 3(q) of the Federal Deposit I!rsurance Act (12 U.S.C. Section 18l3(q)).

(t) Insurance. The comp.lany and the Company Subsidiaries are insured with
reputable insurers against such risks I~nd in such amounts as the management of the Company
reasonably has determined to be pruc-.lent and consistent with industry practice. The Company
and the Company Subsidiaries are inl:material compliance with their insurance policies and are
not in default under any of the materllal terms thereof, each such policy is outstanding and in full
force and effect, all premiums and otiher payments due under any material policy have been paid,
and all claims thereunder have been j~led in due and timely fashion, except, in each case, as
would not, individually or in the aggl:egate, reasonably be expected to have a Company Material
Adverse Effect.

(ll) Intellectual Property. 'I Except as would not, individually or in the aggregate,
reasonably be expected to have a Co}npany Material Adverse Effect, (i) the Company and each
Company Subsidiary owns or othe""lise has the right to use, all intellectual property rights,
including all trademarks, trade dress, trade names, service marks, domain names, patents,
inventions, trade secrets, know-how, Iworks of authorship and copyrights therein, that are used in
the conduct of their existing businessl'es and all rights relating to the plans, design and
specifications of any of its branch far;;!ilities ("Proprietary RighfS") free and clear of all liens and
any claims of ownership by current ~r former employees, contractors, designers or others and (i i)
neither the Company nor any of the q~ompany Subsidiaries is materially infringing, diluting,
misappropriating or violating, nor hal; the Company or any or the Company Subsidiaries received
any written (or, to the knowledge oflhe Company, oral) communications alleging that any of
them has materially infringed, dilute~\, misappropriated or violated, any of the Proprietary Rights
owned by any other person. Except ds would not, individually or in the aggregate, reasonably be

I
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expected to have a Company Materl Adverse Effect, to the Company's knowledge, no other
person is infringing, diluting, misap~~ropriatingor violating, nor has the Company or any or the
Company Subsidiaries sent any writticn communications since January l, 2006 alleging that any
person has infringed, diluted, misapJropriated or violated, any of the Proprietary Rights owned
by the Company and the Company S!~bsidiaries.

(v) Brokers and Finders. No broker, finder or investment banker is entitled to any
financial advisory, brokerage, finders or other f~e or commission in connection with this
Agreement or the Warrant or the tra sactions'contemplated hereby or thereby based upon
arrangements made by or on behalf fthe Company or any Company Subsidiary for which the
Investor could have any liability.

Article III
Covenants

3.1 Commercially Reaso able Efforts. Subject to the terms and conditions of this
Agreement, each of the parties will ~Ise its commercially reasonable efforts in good faith to take,
or cause to be taken, all actions, and to do, or cause to be done, all things necessary, proper or
desirable, or advisable under applicable laws, so as to permit consummation of the Purchase as
promptly as practicable and otherwis1e to enable consummation of the transactions contemplated
hereby and shall use commercially rJlasonable efforts to cooperate with the other party to that

I
end. !

3.2 Expenses. Unless oth~(rwise provided in this Agreement or the Warrant, each of
the parties hereto will bear and pay all costs and expenses incurred by it or on its behalf in
c~nnection with the transactions conlicmplated under this Agreement and the Warrant, including
fees and expenses of its own financi~!1 or other consultants, investment bankers, accountants and
counsel. ·1

, . (

3.3 Sufficiency of Autho~'izedWarrant Preferred StoclQ; Exchange Listing.

(a) During the period frol:'n the Closing Date until the date on which the Warrant has
been fully exercised, the Company s(lall at all times have reserved for issuance, free of
preemptive or similar rights, a sufficIent number of authorized and unissued Warrant Shares to
effectuate such exercise. :

(b) lfthe Company lists ijs Common Stock on any national securities exchange, the
Company shall, if requested by the r~ vestor, promptly use its reasonable best efforts to cause the
Preferred Shares and Warrant Shares!1 to be approved for listing on a national securities exchange
as promptly as practicable followinglsuch request.

3.4 Certain Notifications Lnti! Closing. From the Signing Date until the Closing, the
Company shall promptly notify the r!\vestor of (i) any fact, event or circumstance of which it is
aware and which would reasonably ~!e expected to cause any representation or warranty of the
Company contained in this Agreemell)t to be untrue or inaccurate in any material respect or to

I
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cause any covenant or agreement of he Company contained in this Agreement not to be
complied with or satisfied in any ma erial respect and (ii) except as Previously Disclosed, any
fact, circumstance, event, change, a currence, condition or development of which the Company
is aware and which, individually or i the aggregate, has had or would reasonably be expected to
have a Company Material Adverse 'ffect; provided, however, that delivery of any notice
pursuant to this Section 3.4 shall not limit or affect any rights of or remedies available to the
Investor;provided,jUrther, that a fai ure to comply with this Section 3.4 shall not constitute a
breach of this Agreement or the failure of any condition set forth in Section 1.2 to be satisfied
unless the underlying Company MatJrial Adverse Effect or material breach would independently
result in the failure of a condition se II forth in Section 1.2 to be satisfied.

3.5 Access, Information Jnd Confidentiality.

(a) From the Signing Datil until the date when the Investor holds an amount of
Preferred Shares having an aggregatJ~liqUida.tion .. value ofless than 10% of the Purchase Price,
the Company will permit the Investal and its ag~nts, consultants, contractors and advisors (x)
acting through the Appropriate Fedelal Banking Agency, or otherwise to the extent necessary to
evaluate, manage, or transfer its invd tment in the Company, to examine the corporate books and
make copies thereof and to discuss t~e affairs, finances and accounts of the Company and the
Company Subsidiaries with the prinoipal officers of the Company, all upon reasonable notice and
at such reasonable times and as oftenl as the Investor may reasonably request and (y) to review
any information material to the Inve~tor's investment in the Company provided by the Company
to its Appropriate Federal Banking ~Igency. Any investigation pursuant to this Section 3.5 shall
be conducted during normal busines~1 hours and in such manner as not to interfere unreasonably
with the conduct ofth: ~usiness.oft~~c Company, an~ nothing herein shall require the. Company
or any Company SubSidIary to dIsclose any mformatlon to the Investor to the extent (1)
prohibited by applicable law or regul;lation, or (ii) that such disclosure would reasonably be
expected to cause a violation of any ,,~greement to which the Company or any Company
Subsidiary is a party or would cause la risk ofa loss of privilege to the Company or any Company
Subsidiary (provided that the CompalhY shall use commercially reasonable efforts to make
appropriate substitute disclosure arralngements under circumstances where the restrictions in this
clause (ii) apply). ..

i
(b) From the Signing Datl'~ until the date on which all of the Preferred Shares and

Warrant Shares have been redeemed in whole, the Company will deliver, or will cause to be
delivered, to the Investor: I

J '
(i) as soon as ava\lable after the end of each fiscal year of the Company, and

in any event within 90 days t~fereafter, a consolidated balance sheet of the Company as of
the end of such fiscal year, an:d consolidated statements of income, retained earnings and
cash flows of the Company fdir such year, in each case prepared in accordance with
GAAP and setting forth in ea~fh case in comparative form the figures for the previous
fiscal year of the Company, aiild which shall be audited to the extent audited financial
statements are available; and
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(ii) as soon as aV~ilable after the end ofthc first, second and third quarterly
periods in each fiscal year ofithe Company, a copy of any quarterly reports provided to
other stockholders of the Co pany or Company management.

(c) The Investor will use reasonable best efforts to hold, and will use reasonable best
efforts to cause its agents, consultan is, contrartqrs and advisors to hold, in confidence all non­
public records, books, contracts, instituments; computer data and other data and information
(collectively, "Information") concet1j~ing the Company fumished or made available to it by the
Company or its representatives purSj'ant to this Agreement (except to the extent that such
information can be shown to have b en (i) previously known by such party on a non-confidential
basis, (ii) in the public domain throu h no fault of such party or (iii) later lawfully acquired from
other sources by the party to which i was furnished (and without violation of any other
confidentiality obligation»); provide ~ that nothing herein shall prevent the Investor from
disclosing any Information to the extent required by applicable laws or regulations or by any
subpoena or similar legal process.

(d) The Investor's inform1ation rights pursuant to Section 3.5(b) may be assigned by
the Investor to a transferee or aSSign~[re of the Purchased Securities or the Warrant Shares Or with
a liquidation preference or, in the ca~e of the Warrant, the liquidation preference of the
underlying shares of Warrant Prefer1iled Stock, no less than an amount equal to 2% of the initial
aggregate liquidation preference oft!he Preferred Shares.

Article IV
tdditional Agreements

4.1 Purchase for Investm~,nt. The Investor acknowledges that the Purchased Securities
and the Warrant Shares have not beej~ registere~'under the Securities Act or under any state
securities laws. The Investor (a) is ad!quiringthe Purchased Securities pursuant to an exemption
from registration under the Securitid Act solely for investment with no present intention to

II

distribute them to any person in viol~ition of the Securities Act or any applicable U.S. state
securities laws, (b) will not sell or otherwise dispose of any of the Purchased Securities or the

I

Warrant Shares, except in compliancl~ with the registration requirements or exemption provisions
of the Securities Act and any applicalole U.S. state securities laws, and (c) has such knowledge
and experience in financial and busi~:ess matters and in investments of this type that it is capable
of evaluating the merits and risks of ~.'Ihe Purchase and of making an informed investment
decision. '

I

4.2 Legends. I
(a) The Investor agrees th1at all certificates or other instruments representing the

Warrant will bear a legend substantia1llly to the following effect:
!I

"THE SECURITIES REPRE~mNTEDBY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THB: SECURITIES ACT OF 1933, AS AMENDED, OR THE

I,

SECURITIES LA WS OF ANY STATE AND MA Y NOT BE TRANSFERRED, SOLD

~15-
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OR OTHERWISE DlSPOS D OF EXCEPT WHILE A REGISTRATION
STATEMENT RELATING 'IrHERETO IS IN EFFECT UNDER SUCH ACT AND
APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO AN EXEMPTION
FROM REGISTRATION Ull~DER SUCH ACT OR SUCH LAWS.

THIS INSTRUMENT IS Is~luED SUBJECT TO THE RESTRlCTIONS ON
TRANSFER AND OTHER ItROVISIONS OF A SECURITIES PURCHASE
AGREEMENT BETWEEN 1fHE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRED T . THEREIN, A COpy OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURITIE REPRESENTED BY THIS INSTRUMENT MAY NOT
BE SOLD OR OTHERWIS TRANSFERRED EXCEPT fN COMPLIANCE WITH
SAID AGREEMENT. ANYj SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SAID AGREEMEN WILL BE YOlO."

(b) In addition, the Inves or agrees that all certificates or other instruments
representing the Preferred Shares an the Warrant Shares will bear a legend substantially to the

following effect: II

"THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE NOT SAVINGS
I

ACCOUNTS, DEPOSITS O~ OTHER OBLIGATIONS OF A BANK AND ARE NOT
INSURED BY THE FEDER!\L DEPOSIT INSURANCE CORPORATION OR ANY
OTHER GOVERNMENTAUl AGENCY.

THE SECURITIES REPREJlENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER TH~P SECURITIES ACT OF 1933, AS AMENDED (THE
"SECURITIES ACT"), OR lfHE SECURITIES LAWS OF ANY STATE AND MAY

II
NOT BE TRANSFERRED, ~~OLD OR OTHER\VISE DISPOSED OF EXCEPT WHILE
A REGISTRATION STATE1MENT RELATING THERETO IS IN EFFECT UNDER
SUCH ACT AND APPLICPlBLE STATE SECURITIES LAWS OR PURSUANT TO

I.

AN EXEMPTION FROM RJpGISTRATION UNDER SUCH ACTOR SUCH LAWS.
EACH PURCHASER OF T~[£ SECURITIES REPRESENTED BY THIS
INSTRUMENT IS NOTIFI~b THAT THE SELLER MAY BE RELYING ON THE
EXEMPTION FROM SECT\!ON 5 OF THE SECURITIES ACT PROVIDED BY RULE
144A THEREUNDER. AN1[ TRANSFEREE OF THE SECURITIES REPRESENTED
BY THIS INSTRUMENT Bir ITS ACCEPTANCE HEREOF (1) REPRESENTS THAT
IT IS A "QUALIFIED INSTIITUTIONAL BUYER" (AS DEFINED IN RULE 144A
UNDER THE SECURITIES ItACT), (2) AGREES THAT IT WILL NOT OFFER, SELL
OR OTHERWISE TRANSHZR THE SECURlTIES REPRESENTED BY THIS
INSTRUMENT EXCEPT (AI) PURSUANT TO A REGISTRATION STATEMENT
WHICH IS THEN EFFECTI1~EUNDER THE SECURITIES ACT, (B) FOR SO LONG
AS THE SECURITIES REP~~ESENTEDBY THIS INSTRUMENT ARE ELIGIBLE
FOR RESALE PURSUANT jrO RULE 144A, TO A PERSON IT REASONABLY
BELIEVES IS A "QUALIFIEtD INSTITUTIONAL BUYER" AS DEFINED IN RULE

r,
144A UNDER THE SECURlfTlES ACT THAT PURCHASES FOR ITS OWN
ACCOUNT OR FOR THE AltcOUNT OF A QUALIFIED INSTITUTIONAL BUYER

'I
i -16-
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TO WHOM NOTICE IS 01 EN THAT THE TRANSFER IS BEINO MADE IN
RELIANCE ON RULE 144 I ' (C) TO THE ISSUER OR (D) PURSUANT TO ANY
OTHER AVAILABLE EX~MPTIONFROM THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT AND (3) AGREES THAT IT WILL
GIVE TO EACH PERSON 0 WHOM THE SECURITIES REPRESENTED BY THIS
INSTRUMENT ARE TRA JSFERRED A NOTICE SUBSTANTIALLY TO THE
EFFECT OF THIS LEGENlJ .

I
I

TI-IIS INSTRUMENT [S IS UED SUBJECT TO THE RESTR[CTIONS ON
I

TRANSFER AND OTHER ~ROVISIONSOF A SECURITIES PURCHASE
AGREEMENT BETWEEN lfHE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRED TO THEREfN, A COpy OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURITIE REPRESENTED BY THIS INSTRUMENT tv1.A Y NOT
BE SOLD OR OTHERWIS TRANSFERRED EXCEPT IN COMPLIANCE WITH
SAID AGREEMENT. AN~ SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SAID AGREEMENTI WILL BE VOID."

(c) In the event that any Iiurchased Securities or Warrant Shares (i) become registered
under the Securities Act or (ii) are ejlgible to be transferred without restriction in accordance
with Rule 144 or another exemption from registration under the Securities Act (other than Rule
144A), the Company shall issue ne II certificates or other instruments representing such
Purchased Securities or Warrant Shares, which shall not contain the applicable legends in
Secti.ons 4.~(a) and (b! above;provil:fe~that.d1~1hvestor surrenders to the Company the
prevIously Issued certIficates or othe!i Instruments.

4.3 Certain Transactions. II The Company will not merge or consolidate with, or sell,
transfer or lease all or substantially aln of its property or assets to, any other party unless the
successor, transferee or lessee party ~:or its ultimate parent entity), as the case may be (ifnot the
Company), expressly assumes the dU,e and punctual performance and observance of each and
every covenant, agreement and condl,tion of this Agreement to be performed and observed by the
Company. ;

4.4 Transfer of Purchased: Securities and Warrant Shares; Restrictions on Exercise of
the Warrant. Subject to compliance irith applicable securities laws, the Investor shall be
permitted to transfer, sell, assign or 0ltherwise dispose of ("Transfer") all or a portion of the
Purchased Securities or Warrant Shar1es at any time, and the Company shall take all steps as may
be reasonably requested by the Inves~or to facilitate the Transfer of the Purchased Securities and
the Warrant Shares; provided that thel Investor shall not Transfer any Purchased Securities or
Warrant Shares jf such transfer woulJ,1 require the Company to be subject to the periodic
reporting requirements of Section] 3 !'or 15(d) of the Securities Exchange Act of 1934 (the
"Exchange Act"). In furtherance ofti1le foregoing, the Company shall provide reasonable
cooperation to facilitate any Transfer(1 of the Purchased Securities or Warrant Shares, including,
as is reasonable under the circumstanltes, by furnishing such information concerning the
Company and its business as a propo~~ed trartj;fetee may reasonably request (including such
information as is required by Section kS(k» and making management of the Company

- I7-
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reasonably available to respond to uestions of a proposed transferee in accordance with
customary practice, subject in all c Ses to the proposed transferee agreeing to a customary
confidentiality agreement. I

I

4.5 Registration Rights.1

(a) Unless and until the Company becomes subject to the reporting requirements of
Section 13 or 15(d) ofthe Exchang Act, the Company shall have no obligation to comply with
the provisions of this Section 4.5 ( her than Section 4.5(b)(iv)-(vi); provided that the Company
covenants and agrees that it shall C~ mply with this Section 4.5 as soon as practicable after the
date that it becomes subject to suchlreporting requirements.

(b) Registration.
I~ :; .., , i: I

i
I

(ii) Any registratibn pursu~nt;to. ~ection 4.5(b)(i) shall be effected by means
of a shelf registration on an Jfppropriate form under Ru Ie 415 under the Securities Act (a
"ShelfRegistration Stateme~t"). If the Investor or any other Holder intends to distribute
any Registrable Securities b)lf means of an underwritten offering it shall promptly so
advise the Company and thelcompany shall take all reasonable steps to facilitate such
distribution, including the aCfions required pursuant to Section 4.5(d); provided that the
Company shall not be requir fd to facilitate an underwritten offering of Registrable
Securities unless the expecte' gross proceeds from such offering exceed (i) 2% of the
initial aggregate liquidation p.\reference of the Preferred Shares ifsuch initial aggregate
liquidation preference is Icsslithan $2 billion and Oi) $200 million if the initial aggregate
liquidation preference ofthe "Preferred Shares is equal to or greater than $2 billion. The
lead underwriters in any suchl distribution shall be selected by the Holders of a majority

-18-

(i) Subject to th > tenns and conditions of this Agreement, the Company
covenants and agrees that a promptly as practicable after the date that the Company
becomes subject to the repo iting requirements of Section t3 or 15(d) of the Exchange Act
(and in any event no later thEm 30 days thereafter), the Company shall prepare and file
with the SEC a ShelfRegist l ation Statement covering all Registrable Securities (or
otherwise designate an exis ling Shelf Registration Statement filed with the SEC to cover
the Registrable Securities), ~~nd, to the extent the Shelf Registration Statement has not
theretofore been declared e~rective or is not automatically effective upon such filing, the
Company shaH use reasonaqlle best efforts to cause such Shelf Registration Statement to
be declared or become effeclpve and to keep such Shelf Registration Statement
continuously effective and itt compliance with the Securities Act and usable for resale of
such Registrable Securities lor a period from the date of its initial effectiveness until such
time as there are no Registr~ble Securities remaining (including by refiling such Shelf
Registration Statement (or al1new Shelf Registration Statement) if the initial Shelf
Registration Statement expirI1es). Notwithstanding the foregoing, if the Company is not
eligible to file a registration i~tatement on Form S-3, then the Company shall not be
obligated to file a Shelf Reg(stration Statement unless and until requested to do so in
writing by the Investor.
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of the Registrable Securitie to be distributed; provided that to the extent appropriate and
permitted under applicable aw, such Holders shall consider the qualifications of any
brokcr~dcalerAffiliate ofl~e Company in selecting the lead underwriters in any such
distribution. I,

(iii) The Campa Iy shall not be required to effect a registration (including a
resale of Registrable Securi ies from an effective Shelf Registration Statement) or an
underwritten offering pursu~nt to Section 4.5(b): (A) with respect to securities that are
not Registrable Securities; ,r (8) if the Company has notified the Investor and all other
Holders that in the good fai hjudgment of the Board of Directors, it would be materially
detrimental to the Compan or its securityholders for such registration or underwritten
offering to be effected at su h time, in which event the Company shall have the right to
defer such registration for a period of not more than 45 days after receipt of the request of
the Investor or any other HIder; provided that such right to delay a registration or
underwritten offering shall fe exercised by the Company (I) on Iy if the Company has
generally exercised (or is c ncurrently exercising) similar black-out rights against holders
of simi lar securities that ha\ e registration rights and (2) not more than three times in any
12-month period and not mJ)re than 90 days in the aggregate in any 12-month period.

(iv) If during anYilperiod when an effective Shelf Registration Statement is not
available, the Company pro]; oses to register any of its equity securities, other than a
registration pursuant to Sedlian 4.5(b)(i) or a Special Registration, and the registration
form to be filed may be useJJ for the registration or qualification for distribution of
Registrable Securities, the dompany will give prompt written notice to the Investor and
all other Holders of its intenI1t". ion to effect such a registration (but in no event Jess than ten
days prior to the anticipated ;fiIing date) and will include in such registration all
Registrable Securities with r!:espect to which the Company has received written requests
for inclusion therein within \;en business days after the date of the Company's notice (a
"Piggyback Registration"). i'Any such person that has made such a written request may
withdraw its Registrable Sediurities from such Piggyback Registration by giving written
notice to the Company and t\he managing underwriter, ifany, on or before the fifth
business day prior to the plajrned effective date of such Piggyback Registration. The
Company may terminate or f,' ithdraw any registration under this Section 4.5(b)(iv) prior
to the effectiveness of such .tegistration, whether or not Investor or any other Holders
have elected to include Regi, trable Securities in such registration.

,
(v) If the registral ion referred to in Section 4.5(b)(iv) is proposed to be

underwritten, the Company ~k'ill so advise Investor and all other Holders as a part of the
written notice given pursuanll to Section 4.5(b)(iv). In such event, the right oflnvestor
and all other Holders to regi~tration pursuant to Section 4.5(b) will be conditioned upon
such persons' participation iiI such underwriting and the inclusion of such person's
Registrable Securities in the I~nderwritirlg if $uch securities are of the same class of
securities as the securities tOi,be offered in the underwritten offering, and each such
person will (together ":,,,!th th\'~ Co~pany and the o.t~er persons dis~ributing their securit!es
through such underwrltmg) ~nter mto an underwntmg agreement 10 customary form With

-19-
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i
the underwriter or underwrl ters selected for such underwriting by the Company; provided
that the Investor (as OPPOSJd to other Holders) shall not be required to indemnitY any
person in connection with Iny registration. Ifany participating person disapproves of the
tenns of the underwriting, uch person may elect to withdraw therefrom by written notice
to the Company, the managing underwriters and the Investor (if the Investor is
participating in the underwHting).

(vi) If either (x) he Company grants '~piggyback" registration rights to one or
more third parties to includ ~ their securities in an underwritten offering under the Shelf

under Section 4.5(b)(iv) rei tes to an underwritten offering on behalf of the Company,
and in either case the mana ~ing underwriters advise the Company that in their reasonable
opinion the number of secu ities requested to be included in such offering exceeds the
number which can be sold \ ithout adversely affecting the marketability ofsuch offering
(including an adverse effec,1 on the per share offering price), the Company will include in
such offering only such nU~lberof securities that in the reasonable opin ion of such
managing underwriters can Ilbe sold without adversely affecting the marketability of the
offering (including an advelfse effect on the per share offering price), which securities
will be so included in the fd:Jlowing order of priority: (A) first, in the case of a Piggyback
Registration under Section J.L5(b)(iV), the securities the Company proposes to sell, (B)
then the Registrable Securi~,es of the Investor and all other Holders who have requested
inclusion of Registrable Sesiurities pursuant to Section 4.5(b)(ii) or Section 4.5(b)(iv), as
applicable, pro rata on the 11'asis of the aggregate number of such securities or shares
owned by each such person land (C) lastly, any other securities of the Company that have
been requested to be so incl ~ded, subject to the tenns of this Agreement; provided,
however, that if the Comparjy has, prior to the Signing Date, entered into an agreement
with respect to its securitieslithat is inconsistent with the order of priority contemplated
hereby then it shall apply thl~ order of priority in such conflicting agreement to the extent
that it would otherwise resullt in a breach. under such agreement.

(c) Expenses of RegistrJtion. Alii Registration Expenses incurred in connection with
any registration, qualification or coinpliance hereunder shall be borne by the Company. All
Selling Expenses incurred in conne~;tion with any registrations hereunder shall be borne by the
holders of the securities so registere1ld pro rata on the basis of the aggregate offering or sale price
of the securities so registered. !

(d) Obligations of the d mpany. Whenever required to effect the registration of any
Registrable Securities or tacilitate tJi\e distribution of Registrable Securities pursuant to an
effective Shelf Registration Statem~rt, the Company shall, as expeditiously as reasonably
practicable: !

(i) Prepare and ~ile with the SEC a prospectus supplement or post-effective
amendment with respect to~: proposed offering of Registrable Securities pursuant to an
effective registration statem~'nt, subject to Section 4.5(d), keep such registration

-20-
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statement etfective and kee such prospectus supplement current until the securities
described therein are no 10 ger Registrable Securities.

(ii) Prepare and 'file with the SEC such amendments and supplements to the
applicable registration statfC' ent and the prospectus or prospectus supplement used in
connection with such regis ation statement as may be necessary to comply with the
provisions of the Securities Act with respect to the disposition of all securities covered by
such registration statement.

(iii) Furnish to t Ie Holders and any underwriters such number of copies of the
applicable registration state ent and each such amendment and supplement thereto
(including in each case all e; hibits) and of a prospectus, including a preliminary
prospectus, in conformity ith the requirements of the Securities Act, and such other
documents as they may rea lonably request in order to facilitate the disposition of
Registrable Securities owned or to be distributed by them.

(Iv) Use its reaso~able best efforts to register and qualifY the securities covered
by such registration statement under such other securities or Blue Sky laws of such
jurisdictions as shall be readbnably reque~ted by the Holders or any managing
underwriter(s), to keep suchl registration:-or qualification in effect for so long as such
registration statement remai s in effect, and to take any other action which may be
reasonably necessary to ena, Ie such seller to consummate the disposition in such
jurisdictions of the securitie owned by such Holder; provided that the Company shall not
be required in connection therewith or as a condition thereto to qualify to do business or
to file a general consent to shvice of process in any such states or jurisdictions.

I
I

(v) NotifY each ~~older of Registrable Securities at any time when a
prospectus relating thereto i\! required to be delivered under the Securities Act of the
happening of any event as al;result of which the applicable prospectus, as then in effect,
includes an untrue statemen(1 of a material fact or omits to state a material fact required to
be stated therein or necessarlY. to make the statements therein not misleading in light of
the circumstances then existing.

(vi) Give written i;lOtice to the Holders:

(A) when lany registration statement filed pursuant to Section 4.5(a) or
any amendment ther6to has been filed with the SEC (except for any amendment
effected by the filing of a document with the SEC pursuant to the Exchange Act)
and when suc~ re.gistration statement or any post-effective amendment thereto has
become effectIve,. . __,

(B) of anyl; request' by the SEC for amendments or supplements to any
registration statementl' or the prospectus included therein or for additional
information; ,,
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(C) ofth
i

issuance by the SEC of any stop order suspending the
effectiveness of an ~registration statement or the initiation of any proceedings for
that purpose; ,

!
(0) of th • receipt by the Company or its legal counsel of any

notification with re1pect to the suspension ofthe qualification of the applicable
Registrable Securitijes for sale in any jurisdiction or the initiation or threatening of
any proceeding for iUCh purpose;

(E) ofth I, happening of any event that requires the Company to make
changes in any erred[tive registration statement or the prospectus related to the
registration stateme~lt in order to make the statements therein not misleading
(which notice shall e accompanied by an instruction to suspend the use of the
prospectus until the equisite changes have been made); and

(F) if at ny time the representations and warranties of the Company
contained in any un' erwriting agreement contemplated by Section 4.5(d)(x) cease

I
to be true and correo,~:t.

(vii) Use its reaso able best efforts to prevent the issuance or obtain the
withdrawal of any order sus ending the effectiveness of any registration statement
referred to in Section 4.5(djVi)(C) at the earliest practicable time.

(viii) Upon the oc urrence of any event contemplated by Section 4.5(d)(v) Or
4.5(d)(vi)(E), promptly predare a post-effective amendment to such registration statement
or a supplement to the relat~:d prospectus or file any other required document so that, as
thereafter delivered to the Hjolders and any, underwriters, the prospectus will not contain
an untrue statement of a mal~eriar fact or :On;tit to state any material fact necessary to make
the statements therein, in li~ht of the circumstances under which they were made, not
misleading. lethe CompanY,' notifies the Holders in accordance with Section 4.5(d)(vi)(E)
to suspend the use of the pr~spectus until the requisite changes to the prospectus have
been made, then the Holder~: and any underwriters shall suspend use of such prospectus
and use their reasonable bestl efforts to return to the Company all copies of such
prospectus (at the Companylis expense) other than permanent file copies then in such
Holders' or underwriters' possession. The total number of days that any such suspension
may be in effect in any 12-lTjonth period shall not exceed 90 days.

(ix) Use reasonab' e best efforts to procure the cooperation of the Company's
transfer agent in settl ing any offering or sale of Registrable Securities, including with
respect to the transfer of ph ISical stock certificates into book-entry form in accordance
with any procedures reasona,.~IY requested by the Holders or any managing
underwriter(s). :1

I

(x) If an underwr~tten offering is requested pursuant to Section 4.5(b)(ii),
enter into an underwriting ag'lrecment in customary form, scope and substance and take all
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such other actions rcasonabl/y requested by the Holders of a majority of the Registrable
Securities being sold in con1nection therewith or by the managing underwriter(s), ifany,
to expedite or facilitate theJ~ndervvritten disposition of such Registrable Securities, and in
connection therewith in an I underwritten offering (including making members of
management and executiveJrof the Company available to participate in "road shows",
similar sales events and othler marketing activities), (A) make such representations and
warranties to the Holders tliat are selling stockholders and the managing underwriter(s), if
any, with respect to the bu~ness of the Company and its subsidiaries, and the Shelf
Registration Statement, pro pectus and documents, if any, incorporated or deemed to be
incorporated by reference t erein, in each case, in customary form, substance and scope,
and, if true, confirm the sa 'Ifc ifand when requested, (8) use its reasonable best efforts to
furnish the underwriters wi~h opinions of counsel to the Company, addressed to the
managing underwriter(s), if1~nY, covering the matters customarily covered in such
opinions requested in under ritten offerings, (C) usc its reasonable best efforts to obtain
"cold comfort" letters from Ithe independent certified public accountants of the Company
(and, if necessary, any othe~1 independent certified public accountants of any business
acquired by the Company f~r which financial statements and financial data are included
in the Shelf Registration St~~ement) who have certified the financial statements included
in such Shelf Registration Sitatement, addressed to each of the managing underwriter(s), if
any, such letters to be in cu1tomary form and covering matters of the type customarily
covered in "cold comfort" I.~tters, (D) if an underwriting agreement is entered into, the
same shall contain indemni .ication provisions and procedures customary in underwritten
offerings (provided that the ;[nvestor shall not be obligated to provide any indemnity), and
(E) deliver such documents and certificates as may be reasonably requested by the
Holders of a majority of the IRegistrable Securities being sold in connection therewith,
their counsel and the manag ng underwriter(s), if any, to evidence the continued validity
of the representations and w; rranties made pursuant to clause (i) above and to evidence
compliance with any cust0ni:ary conditions contained in the underwriting agreement or
other agreement entered into! by thc Company.

(xi) Make availab:'Je for inspection by a representative of Holders that are
selling stockholders, the mat;laging underwriter(s), if any, and any attorneys or
accountants retained by SUC~i Holders or managing underwriter(s), at the offices where
normally kept, during reaSOfj.lable business hours, financial and other records, pertinent
corporate documents and prd pcrties of the Company, and cause the officers, directors and
employees of the Company tllo supply all infonnation in each case reasonably requested
(and of the type customarily provided in' connection with due diligence conducted in
connection with a registered 'public offering of securities) by any such representative,
managing underwriter(s), attl rney or accountant in connection with such Shelf
Registration Statement.

(xii) Use reasonab(.e best efforts to cause all such Registrable Securities to be
listed on each national securi;ties exchange on which similar securities issued by the
Company are then listed or, ifno similar securities issued by the Company are then listed
on any national securities exthange, us~~:~ reasonable best efforts to cause all such
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Registrable Securities to be listed on such securities exchange as the Investor may
d

. I
eSlgnate.

(xiii) If requested by Holders of.a majority of the Registrable Securities being
registered and/or sold in co~nection tHerewith, or the managing underwriter(s), ifany,
promptly include in a prospectus supplement or amendment such information as the
Holders of a majority of th~ Registrable Securities being registered and/or sold in
connection therewith or maraging underwriter(s), ifany, may reasonably request in order
to permit the intended metl10d of distribution of such securities and make all required
tilings of such prospectus s pplement or such amendment as Soon as practicable after the
Company has received suc request.

(xiv) Timely prov de to its security holders earning statements satisfying the
provisions of Section I) (a) of the Securities Act and Rule) 58 thereunder.

(e) Suspension of Sales Upon receipt of written notice from the Company that a
registration statement, prospectus o~r prospectus supplement contains or may contain an untrue
statement of a material fact or omit or may omit to state a material fact required to be stated
therein or necessary to make the stjtements therein not misleading or that circumstances exist
that make inadvisable use of such r ~gistratjon statement, prospectus or prospectus supplement,
the Investor and each Holder of Re ~istrable Securities shall forthwith discontinue disposition of
Registrable Securities unti I the Inv~stor and/or Holder has received copies of a supplemented or
amended prospectus or prospectus ~fupplement, or until the Investor and/or such Holder is
advised in writing by the company~that the use .0.. fthe prospectus and, if applicable, prospectus
supplement may be resumed, and, i so directed by-the Company, the Investor and/or such
Holder shall deliver to the Compan.r (at the cOlhpany's expense) all copies, other than
permanent file copies then in the In vestor and/or such Holder's possession, of the prospectus
and, if applicable, prospectus suppl yment covering such Registrable Securities current at the time
of receipt of such notice. The total .~umber of days that any such suspension may be in effect in
any l2-month period shaH not excd':d 90 days.

!
(t) Termination of Regii\tration Rights. A Holder's registration rights as to any

securities held by such Holder (and lits Affiliates, partners, members and former members) shall
not be available unless such securitiles are Registrable Securities.

(g) Furnishing Informatitn.

it;(i) Neither the I Ivestor nor any Holder shall use any free writing prospectus
(as defined in Rule 405) in ~l nneetion with the sale of Registrable Securities without the
prior written consent of the CCompany.

(ii) It shall be a eJlndition precedent to the obligations of the Company to take
any action pursuant to SectiQ,n 4.5(d) that Investor and/or the selling Holders and the
underwriters, if any, shall fi.ll:nish to the Company such information regarding
themselves, the Registrable Skcurities held by them and the intended method of

d
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disposition of such securiti s as shall be required to effect the registered offering of their
Registrable Securities.

(h) Indemnification.
i

(i) The Compa Iy agrees to indemnify each Holder and, if a Holder is a
person other than an indivi ual, such Holder's officers, directors, employees, agents,
representatives and Amliatr,s, and each Person, ifany, that controls a Holder within the
meaning of the Securities ct (each, an "Indemnitee"), against any and all losses, claims,
damages, actions, liabilities costs and expenses (including reasonable fees, expenses and
disbursements of attorneys nd other professionals incurred in connection with
investigating, defending, se ling, compromising or paying any such losses, claims,
damages, actions, liabilities costs and expenses), joint or several, arising out of or based
upon any untrue statement r alleged ~ntrue statement of material fact contained in any
registration statement, incJUfing any preli.minary prospectus or final prospectus contained
therein or any amendments r supplements thereto or any documents incorporated therein
by reference or contained in any free writing prospectus (as such term is defined in Rule
405) prepared by the CompJ ny or authorized by it in writing for use by such Holder (or
any amendment or SUPPlemlmt thereto); or any omission to state therein a material fact
required to be stated therein or necessary to make the statements therein, in light ofthe
circumstances under which hey were made, not misleading; provided, that the Company
shall not be liable to such In{femnitee in any such case to the extent that any such loss,
claim, damage, liability (or Action or proceeding in respect thereof) or expense arises out
of or is based upon (A) an u",true statement or omission made in such registration
statement, including any sudh preliminary prospectus or final prospectus contained
therein or any such amendmibnts or supplements thereto or contained in any free writing
prospectus (as such term is (Ilefined in Rule 405) prepared by the Company or authorized
by it in writing for use by sulch Holder (or any amendment or supplement thereto), in
reliance upon and in confor+ity with information regarding such Indemnitee or its plan
ofdistribution or ownership linterests which was furnished in writing to the Company by
such Indemnitee for use in c{~mnection with such registration statement, including any
such preliminary prospectusjor final prospectus contained therein or any such
amendments or SUPPlements~'thereto,pr (B) offers or sales effected by or on behalf of
such Indemnitee "by means bf' (as Q9fi~led in Rule 159A) a "free writing prospectus" (as
defined in Rule 405) that wa l not adthorized in writing by the Company.

(ii) If the indemnification provided for in Section 4.5(h)(i) is unavailable to an
Indemnitee with respect to alllY losses, claims, damages, actions, liabilities, costs or
expenses referred to therein J:lr is insufficient to hold the Indemnitee harmless as
contemplated therein, then tl+1e Company, in lieu of indemnifying such Indemnitee, shall
contribute to the amount paid or payable by such Indemnitee as a result of such losses,

I

claims, damages, actions, Jia\rilities, costs or expenses in such proportion as is appropriate
to reflect the relative fault of~the Indemnitee, on the one hand, and the Company, on the
other hand, in connection with the statements or omissions which resulted in such losses,
claims, damages, actions, lia(~ilities, costs or expenses as well as any other relevant
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i
equitable considerations. 'llhe relative fault of the Company, on the one hand, and of the
Indemnitee, on the other hal~d, shall be ~etemlined b~ r:ference to, among ?ther factors,
whether the untrue statemetlt of a materJ~d fact or omISSIon to state a material fact relates
to information supplied by c Company or by the Indemnitee and the parties' relative
intent, knowledge, access t information and opportunity to correct or prevent such
statement or omission; the ~ompany and each Holder agree that it would not be just and
equitable if contribution pUl suaot to this Section 4.5(h)(ii) were determined by pro rata
allocation or by any other ethod of allocation that does not take account of the equitable
considerations referred to i Section 45(h)(i). No Indemnitee guilty of fraudulent
misrepresentation (within t~e meaning of Section 11 (f) of the Securities Act) shall be
entitled to contribution fro the Company if the Company was not guilty of such
fraudulent misrepresentatiOl .

(i) Assignment of RegiJtration Rights. The rights of the Investor to registration of
Registrable Securities pursuant to sl'l.eetion 4.5(b) may be assigned by the Investor to a transferee
or assignee of Registrable Securities with a liquidation preference or, in the case of the Warrant,

I
the liquidation preference of the un lerlying shares of Warrant Preferred Stock, no less than an
amount equal to (i) 2% of the initialJ aggregate liquidation preference of the Preferred Shares if
such initial aggregate liquidation prfference is less than $2 billion and (ii) $200 million if the
initial aggregate liquidation preferelfcc of the Preferred Shares is equal to or greater than $2
billion; provided, however, the tranJlferor shall, within ten days after such transfer, furnish to the
Company written notice of the namj.!..' and add.ress of such transferee or assignee and the number
and type of Registrable Securities alat are being'assigned.

. ~ \ "~ .1

U) Clear Market. With l!espect to any underwritten offering of Registrable Securities
by the Investor or other Holders pU~l;suant to this Section 4.5, the Company agrees not to effect
(other than pursuant to such registra; ion or pursuant to a Special Registration) any public sale or
distribution, or to file any ShelfRe istration Statement (other than such registration or a Special
Registration) covering any preferredl stock of the Company or any securities convertible into or
exchangeable or exercisable for pre~eITed stock of the Company, during the period not to exceed
ten days prior and 60 days following! the effective date of sueh offering or such longer period up
to 90 days as may be requested by t~!e managing underwriter for such underwritten offering. The
Company also agrees to cause such iilf its directors and senior executive officers to execute and
deliver customary lock-up agreemen,ts in such form and for such time period lip to 90 days as
may be requested by the managing Jhderwriter. "Special Registration" means the registration of
(A) equity securities and/or options ~~r other rights in respect thereof solely registered on Form S­
4 or Form S-8 (or successor form) orl (8) shares of equity securities andlor options or other rights
in respect thereof to be offered to di~~ectors, members of management, employees, consultants,
customers, lenders or vendors ofthellCompany or Company Subsidiaries or in connection with
dividend reinvestment plans. .

(k) Rule 144; Rule I44A ..1 With a view to making available to the Investor and
Holders the benefits of certain rules \'md regulations of the SEC which may permit the sale of the
Registrable Securities to the public ",rithout registration, the Company agrees to use its
reasonable best efforts to: ~'i
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(i) make and ke p public information available, as those tenns are understood
I

and defined in Rule 144(c)( 1) or any similar or analogous rule promulgated under the
Securities Act, at all times after the Signing Date;

Oi) (A) file with the SEC, in a timely manner, all reports and other documents
required of the Company un1der the Exchange Act, and (B) ifat any time the Company is
not required to file such rcp~rLs, make available, upon the request of any Holder, such
infonnation necessary to petmit sales pursuant to Rule 144A (including the infonnation
required by Rule 144A(d)(4

1
under the Securities Act);

(iii) so long as th), Investor or a Holder owns any Registrable Securities,
furnish to the Investor or su' h Holder forthwith upon request: a written statement by the
Company as to its complian e with the reporting requirements of Rule 144 under the
Securities Act, and of the E change Act; a copy of the most recent annual or quarterly
report of the Company; and ueh other reports and documents as the Investor or Holder

to sell any such securities to the public without registration; and

(iv) take such fu her action as any Holder may reasonably request, all to the
extent required from time tolltime to enable such Holder to sell Registrable Securities
without registration under thb Securities Act.

I
I

(I) As used in this Seetiq n 4.5, the following terms shall have the following
•. I

respectIve meamngs: !

(i) "Holder" me~ ns the Investor and any other holder of Registrable
Securities to whom the regis fration rights conferred by this Agreement have been
transferred in compliance wiJh Section 4.5(h) hereof.

i
(ij) "Holders' Col~msef' means one counsel for the selling Holders chosen by

Holders holding a majority i{lterest in the Registrable Securities being registered.

(i ii) "Register." "ri~gistered,",and :~registration" shall refer to a registration
effected by preparing and (A~ filing a registration statement or amendment thereto in
compliance with the Securiti (s Act and appl icable rules and regulations thereunder, and
the declaration or ordering 0 feffectiveness of such registration statement or amendment
thereto or (B) filing a prospe~::tus and/or prospectus supplement in respect of an
appropriate effective registrajtion statement on Form S-3.

(iv) "Registrable drecurifies" means (A) all Preferred Shares, (B) the Warrant
(subject to Section 4.5(q» anjtf (C) any equity securities issued or issuable directly or
indirectly with respect to the securities referred to in the foregoing clauses (A) or (B) by
way of conversion, exercise Jr exchange thereof, including the Warrant Shares, or share
dividend or share split or in ~onnection with a combination of shares, recapitalization,
reclassification, merger, ama(igamation, arrangement, consolidation or other

I
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reorganization, provided th t, once issued, such securities wi II not be Registrable
Securities when ( I) they arc sold pursuant to an effective registration statement under the
Securities Act. (2) except as' provided below in Section 4.5(p), they may be sold pursuant
to Rule 144 without limitati n thereunder on volume or manner of sale, (3) they shall
have ceased to be outstandi g or (4) they have been sold in a private transaction in which
the transferor's rights under his Agreement are not assigned to the transferee of the
securities. No Registrable Slecurities may be registered under more than one registration
statement at anyone time.I

(v) "Registratio Expenses" mean all expenses incurred by the Company in
effecting any registration pu suant to this Agreement (whether or not any registration or
prospectus becomes effecti\\]lle or final) or otherwise complying with its obligations under
this Section 4.5, including all registration, filing and listing fees, printing expenses, fees
and disbursements of couns·· J for the Company, blue sky fees and expenses, expenses
incurred in connection with I~ny "road show", the reasonable fees and disbursements of
Holders' Counsel, and expenses of the Company's independent accountants in
connection with any regularll~r special reviews or audits incident to or required by any
such registration, but shall nbt include Selling Expenses.

(vi) "Rule 144", ,i~Ule 144A",,"Rule 159A", "Rule 405" and "Rule 415" mean,
in each case, such rule promi~lgated under the Securities Act (or any successor provision),
as the same shall be amend~~ from time to time.

(vii) "Selling Exp~nses" mean all discounts, selling commissions and stock
transfer taxes applicable to tire sale of Registrable Securities and fees and disbursements
of counsel for any Holder (dther than the fees and disbursements of Holders' Counsel
included in Registration Ex*nses).

(m) At any time, any hol(ler of Securities (including any Holder) may elect to forfeit
its rights set forth in this Section 4.~' from that date forward; provided, that a Holder forfeiting
such rights shall nonetheless be entiltled to participate under Section 4.5(b)(iv) - (vi) in any
Pending Underwritten Offering to t~le same extent that such I'folder would have been entitled to
if the holder had not withdrawn; and provided, fUrther, that no such forfeiture shall terminate a
Holder's rights or obligations underlSection 4.5(g) with respect to any prior registration or
Pending Underwritten Offering. "Pending Underwritten Offering" means, with respect to any
Holder forfeiting its rights pursuant Ito this Section 4.5(m), any underwritten offering of
Registrable Securities in which suc~l Holder has advised the Company of its intent to register its
Registrable Securities either pursua~t to Section 4.5(b)(ii) or 4.5(b)(iv) prior to the date of such
Holder's forfeiture. '

(n) Specific Performancd\. The p3rties hereto acknowledge that there would be no
adequate remedy at law if the compl.any fails to perform any of its obligations under this Section
4.5 and that the Investor and the Ho\~ders from time to time may be irreparably harmed by any
such fai lure, and accordingly agree t'hat the Investor and such Holders, in addition to any other
remedy to which they may be entjtl~ld at law or in equity, to the fullest extent permitted and
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enforceable under applicable law s all be entitled to compel specific performance of the
obligations of the Company under is Section 4.5 in accordance with the terms and conditions

of this Section 4.5. 1
(0) No Inconsistent Agr

i

cmcnts. The Company shall not, on or after the Signing
Date, enter into any agreement wit I respect to its securities that may impair the rights granted to
the Investor and the Holders under his Section 4.5 or that otherwise conflicts with the provisions
hereof in any manner that may imp< ir the rights granted to the Investor and the Holders under
this Section 4.5. In the event the Ct· rnpany has, prior to the Signing Date, entered into any
agreement with respect t? its se~uri ies ~hat is .inconsistent with the rig.hts gr~nted to ~he Investor
and the Holders under thiS SectIon .5 (mclutlmg agreements that arc inconsistent With the order
of priority contemplated by Section 4.5(b)(vi» or that may otherwise conflict with the provisions
hereof, the Company shall use its reasonable best efforts to amend such agreements to ensure
they are consistent with the provlsiins of this Section 4.5.

(p) Certain Offerings byllthe Investor. In the case of any securities held by the
Investor that cease to be Registrabl~1 Securities solely by reason of clause (2) in the definition of
"Registrable Securities," the provisions of Sections 4.5(b)(ii), clauses (iv), (ix) and (x)-(xii) of
Section 4.5(d), Section 4.5(h) and Section 4.5(j) shall continue to apply until such securities
otherwise cease to be Registrable Slcurities. In any such case, an "underwritten" offering or
other disposition shall include any istribution of such securities on behalfofthe Investor by one
or more broker-dealers, an "underw iting agreement" shall include any purchase agreement
entered into by such broker-dealers, and any "registration statement" or "prospectus" shall
include any offering document apprDved by the Company and used in connection with such
distribution. :1

I

(q) Registered Sales or tile Warrant. The Holders agree to sell the Warrant or any
portion thereof under the Shelf Regi:stration Statement only beginning 30 days after notifying the
Company ofany such sale, during ~rhich 30-day period the Investor and all Holders of the
Warrant shall take reasonable stepsJo agree to revisions to the Warrant to permit a public
distribution of the Warrant, includin,'g entering irtto a warrant agreement and appointing a warrant
agent.

4.6 Depositary Shares. V'pon request by the Investor at any time following the
Closing Date, the Company shall prjbmptlY enter into a depositary arrangement, pursuant to
customary agreements reasonably s kisfactory to the Investor and with a depositary reasonably
acceptable to the Investor, pursuant ~o which the Preferred Shares or the Warrant Shares may be
deposited and depositary shares, each representing a fraction of a Preferred Share or Warrant
Share, as applicable, as specified byl!the Investor, may be issued. From and after the execution of
any such depositary arrangement, antd the deposit of any Preferred Shares or Warrant Shares, as
applicable, pursuant thereto, the deplpsitary shares issued pursuant thereto shall be deemed
"Preferred Shares", "Warrant share~I" and, as applicable, "Registrable Securities" for purposes of
this Agreement.!

I
4.7 Restriction on Divide'ods and Repurchases.
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(a) Prior to the earlier a (x) the third anniversary of the Closing Date and (y) the date
on which all of the Preferred Share~_ and Warrant Shares have been redeemed in whole or the
Investor has transferred all of the P'cferred Shares and Warrant Shares to third parties which arc
not Affiliates of the Investor, ncith r the Company nor any Company Subsidiary shall, without
the consent of the Investor, declare liar pay any dividend or make any distribution on capital stock
or other equity securities of any kina of the Company or any Company Subsidiary (other than (i)
regular quarterly cash dividends of at more than the amount of the last quarterly cash dividend
per share declared or, if lower, ann unced to its holders of Common Stock an intention to
declare, on the Common Stock prio to November 17,2008, as adjusted for any stock split, stock
dividend, reverse stock split, reclas ification or similar transaction, (ii) dividends payable solely
in shares of Common Stock, (iii) re ular dividends on shares of preferred stock in accordance
with the terms thereof and which ar pennitted under the terms of the Preferred Shares and the
Warrant Shares, (iv) dividends or dlstributions by any wholly-owned Company Subsidiary or (v)
dividends or distributions by any C '~mpany Subsidiary required pursuant to binding contractual
agreements entered into prior to Norember 17,2008).

(b) During the period b ginning on the third anniversary of the Closing Date and
ending on the earlier of (i) the tenthlanniVerSary;ofthe Closing Date and (ii) the date on which all
of the Preferred Shares and Warran Shares have been redeemed in whole or the Investor has
transferred all ofthe Preferred Sharts and Warrant Shares to third parties which are not Affiliates
of the Investor, neither the Compan)y nor any Company Subsidiary shall, without the consent of
the Investor, (A) pay any per share ,Iividend or distribution on capital stock or other equity
securities of any kind of the Compa~yat a per annum rate that is in excess of 103% of the
aggregate per share dividends and distributions for the immediately prior fiscal year (other than
regular dividends on shares of preferred stock in accordance with the terms thereof and which
are permitted under the tenns of the [preferred Shares and the Warrant Shares); provided that no
increase in the aggregate amount oft'dividends or distributions on Common Stock shall be
permitted as a result of any dividends or distributions paid in shares ofCommon Stock, any stock
split or any similar transaction or (BII~ pay aggregate dividends or distributions on capital stock or
other equity securities of any kind o,fany Company Subsidiary that is in excess of 103% of the
aggregate dividends and distributiOj'.S paid for the immediately prior fiscal year (other than in the
case of this clause (8), (I) regular dividends on shares of preferred stock in accordance with the
tenns thereof and which are permittJd under the terms of the Preferred Shares and the Warrant
Shares, (2) dividends or distributionrby any wholly-owned Company Subsidiary, (3) dividends
or distributions by any Company Su~sidiary required pursuant to binding contractual agreements
entered into prior to November 17, ~I008) or (4) dividends or distributions on newly issued shares
of capital stock for cash or other pro~erty.

(c) Prior to the earlier ofik) the tehtH" anniversary of the Closing Date and (y) the date
on which all of the Preferred Shares land Warrant Shares have been redeemed in whole or the
Investor has transferred all of the pr1fferred Shares and Warrant Shares to third parties which are
not Affiliates of the Investor, neitheJ~ the Company nor any Company Subsidiary shall, without
the consent of the Investor, redeem, purchase or acquire any shares of Common Stock or other
capital stock or other equity securiti Js of any kind of the Company or any Company Subsidiary,
or any trust preferred securities issu~ld by the Company or any Affiliate of the Company, other

j
'I

i
i
I

i
I
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than (i) redemptions, purchases or ther acquisitions of the Preferred Shares and Warrant Shares,
(ii) in connection with the administ ation of any employee benefit plan in the ordinary course of
business and consistent with past plactice, (iii) the acquisition by the Company or any of the
Company Subsidiaries of record o~ nership in Junior Stock or Parity Stock for the beneficial
ownership of any other persons (at er than the Company or any other Company Subsidiary),
including as trustees or custodians, (iv) the exchapge or conversion of Junior Stock for or into
other Junior Stock or of Parity Stoe or trust pre¥erred securities for or into other Parity Stock
(with the same or lesser aggregate I quidation amount) or Junior Stock, in each case set forth in
this clause (iv), solely to the extent equired pursuant to binding contractual agreements entered
into prior to the Signing Date or an subsequent agreement for the accelerated exercise,
settlement or exchange thereof for I ommon Stock (clauses (ii) and (iii), collectively, the
"Permiited Repurchases"), (v) rede l ptions of securities held by the Company or any wholly­
owned Company Subsidiary or (vi) redemptions, purchases or other acquisitions of capital stock
or other equity securities of any kin of any Company Subsidiary required pursuant to binding
contractual agreements entered into prior to November 17,2008.
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(d) Until such time as th Investor ceases to own any Preferred Shares or Warrant
I

Shares, the Company shall not repu 'chase any Preferred Shares or Warrant Shares from any
holder thereof, whether by means 0 open market purchase, negotiated transaction, or otherwise,
other than Permitted Repurchases, ~nless it otTers to repurchase a ratable portion of the Preferred
Shares or Warrant Shares, as the ca~l,•.le may be, then held by the Investor on the same terms and
conditions. .

(e) During the period be~inning on the tenth anniversary of the Closing and cnding
on the date on which all of the Prefe'rred Shares and Warrant Shares have been redeemed in

I'who.le or t~e Investor has t~ansfcrre(~ all of the Pre.ferred Shares and Warrant Shares to third
parties which are not Affiliates ofth,C Investor, nCI'therthe Company nor any Company
Subsidiary shall, without the consenlt of the Ihvestor, (i) declare or pay any dividend or make any
distribution on capital stock or otherliequity securities of any kind of the Company or any
Company Subsidiary; or (ii) redeemji purchase or acquire any shares of Common Stock or other
capital stock or other equity securiti~~s of any kind of the Company or any Company Subsidiary,
or any trust preferred securities issu~!d by the Company or any Affiliate of the Company, other
than (A) redemptions, purchases or ~)ther acquisitions of the Preferred Shares and Warrant
Shares, (B) regular dividends on shalres of preferred stock in accordance with the terms thereof
and which are permitted under the tebs of the Preferred Shares and the Warrant Shares, or (C)
dividends or distributions by any Whi1blly-owned Company Subsidiary.

(f) "Junior Stock" mean i Common Stock and any other class or series of stock of the
Company the terms of which expres_ ry provide that it ranks junior to the Preferred Shares as to
dividend rights and/or as to rights on~, liquidation, dissolution or winding up of the Company.
"Parity Stock" means any class or se:ries of stock of the Company the terms of which do not
expressly provide that such class or ~:eries will rank senior or junior to the Preferred Shares as to
dividend rights and/or as to rights onliliquidation, dissolution or winding up of the Company (in
each case without regard to whether rVidend, accrue cumulatively or non-cumulatively).

I

i
!
i

I



5.1

4.8 Executive compensaition. Until such time as the Investor ceases to own any debt
or equity securities of the Companyllacquired pursuant to this Agreement or the Warrant, the
Company shall take all necessary a91tion to ensure that its Benefit Plans with respect to its Senior
Executive Officers comply in all respects with Section III (b) of the EESA as implemented by
any guidance or regulation thereund1er that has been issued and is in effect as of the Closing Date,
and shall not adopt any new Benefitl Plan with respect to its Senior Executive Officers that docs
not comply therewith. "Senior ExeIUfive Officers" means the Company's "senior executive
officers" as defined in subsection Ill(b)(3) of the EESA and regulations issued thereunder,
including the rules set forth in 31 C.F.R. Part 30.

4.9 Related Party Transa tions. Until such time as the Investor ceases to own any
Purchased Securities or Warrant ShAres, the Company and the Company Subsidiaries shall not
enter into transactions with Affiliatd~ or related persons (within the meaning of Item 404 under
the SEC's Regulation S-K) unless dr such transactions are on terms no less favorable to the
Company and the Company SUbsid~aries than could be obtained from an unaffiliated third party,
and (ii) have been approved by the cudit cOrnmittee of the Board of Directors or comparable
body of independent directors ofth~ Company.

i

4.10 Bank and Thrift Hold in Com an Status. If the Company is a Bank Holding
Company or a Savings and Loan Hdilding Company on the Signing Date, then the Company shall
maintain its status as a Bank Holdinlg Company or Savings and Loan Holding Company, as the
case may be, for as long as the Inve~ftor owns any Purchased Securities or Warrant Shares. The
Company shall redeem all Purchasei~ Securities and Warrant Shares held by the Investor prior to
terminating its status as a Bank HoI/ling Company or Savings and Loan Holding Company, as
applicable. "Bank Holding Compa~~" means a company registered as such with the Board of
Governors of the Federal Reserve SJvstem (the "Federal Reserve") pursuant to 12 U .S.c. §1842
and the regulations of the Federal R~~serve promulgated thereunder. "Savings and Loan Holding
Company" means a company registJ;red as such with the Office ofThrift Supervision pursuant to
12 U.S.c. §1467(a) and the regulati~)nsof the Office of Thrift Supervision promulgated
thereunder.1

I

4.11 Predominantly Finam~ial. For as long as the Investor owns any Purchased
Securities or Warrant Shares, the Cdmpany, to the extent it is not itself an insured depository
institution, agrees to remain predominantly engaged in financial activities. A company is
predominantly engaged in financial ~ctivities if the annual gross revenues derived by the
company and all subsidiaries of the ~ompany (excluding revenues derived from subsidiary
depository institutions), on a consOli~ldated basisjlfrom engaging in activities that arc financial in
nature or are incidental to a financia activity under subsection (k) ofSection 4 of the Bank
Holding Company Act of 1956 (12 \ .S.c. I843(k)) represent at teast 85 percent of the
consolidated annual gross revenues ~rfthe company.

: Article V
; Miscellaneous

Tennination. This Aglreement may be terminated at any time prior to the Closing:
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;

(a) by either the InvestJ or the Company if the Closing shall not have occurred by
the 30,h calendar day following the ~igning Date; provided, however, that in the event the
Closing has not occurred by such 3~~lh calendar day, the parties will consult in good faith to
detennine whether to extend the tet; of this Agreement, it being understood that the parties shall
be required to consult only until the fifth day after such 30th calendar day and not be under any
obligation to extend the term ofthi Agreeme'nt thereafter; provided,further, that the right to
terminate this Agreement under thi Section 5.I(a) shall not be available to any party whose
breach of any representation or war anty or failure to perform any obligation under this
Agreement shall have caused or res lted in the failure of the Closing to occur on or prior to such
date; or
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(b) by either the Invcsto' or the Company in the event that any Governmental Entity
shall have issued an order, decree 0 ruling or taken any other action restraining, enjoining or
otherwise prohibiting the transactio\rs contemplated by this Agreement and such order, decree,
ruling or other action shall have be,.lome final and nonappealable; or

(c) by the mutual writtc.lr consent of the Investor and the Company.

In the event of termination of this Ajgreement as provided in this Section 5.1, this Agreement
shall forthwith become void and thdre shall be no liability on the part ofeither party hereto
except that nothing herein shall reli~l.ve either party from liabil ity for any breach of this
Agreement. i

i

5.2 Survival of Represenl ations and Warranties. All covenants and agreements, other
than those which by their terms applrl in whole or in part after the Closing, shall terminate as of
the Closing. The representations and warranties qfthc Company made herein or in any
certificates delivered in connection ~:vith theCl09il1g shall survive the Closing without limitation.

!i

5.3 Amendment. No am\~ndmentof any provision of this Agreement will be effective
unless made in writing and signed b)y an officer or a duly authorized representative of each party;
provided that the Investor may unilajterally amend any provision of this Agreement to the extent
required to comply with any change;1 after the Signing Date in applicable federal statutes. No
failure or delay by any party in exerdFsing any right, power or privilege hereunder shall operate
as a waiver thereof nor shall any sin{r1e or partial exercise thereof preclude any other or further
exercise of any other right, power orl privi lege. The rights and remedies herein provided shall be
cumulative of any rights or remedies! provided by law.

5.4 Waiver of Conditions' The conditions to each party's obligation to consummate
the Purchase are for the sole benefit \pf such party and may be waived by such party in whole or
in part to the extent permitted by ap~Hcable law. No waiver will be effective unless it is in a
writing signed by a duly authorized dfficer of the waiving party that makes express reference to
the provision or provisions subject t9 such waiver.

5.5 Governing Law: Su~mission to Jurisdiction, Etc.This Agree ment will be
governed by and construed in acco::rdance with the federal law of the United States if and to

i

I
i
I



the extent such law is applicable, lOd otherwise in accordance with the laws of the State of
New York applicable to contracts ~ade and to be performed entirely within such State.
Each of the parties hereto agrees la) to submit to the exclusive jurisdiction and venue of the
United States District Court for ttile District of Colum bia and the United States Court of
Federal Claims for any and all ci1l actions, suits or proceedings arising out of or relating
to this Agreement or the Warrant or the transactions contemplated hereby or thereby, and
(b) that notice may be served upo (i) the Company at the address and in the manner set
forth for notices to the Company i~ Section 5.6 and (ii) tbe Investor in accordance with
federal law. To the extent permitt:ed by applicable law, each of the parties hereto hereby
unconditionally waives trial by juJrr in any civil legal action or proceeding relating to this
Agreement or the Warrant or the I:transactions contemplated hereby or thereby.

5.6 Notices. Any notice, fequest, instruction or other document to be given hereunder
by any party to the other will be in riting and will be deemed to have been duly given (a) on the
date of delivery if delivered persona Iy, or by facsimile, upon confirmation of receipt, or (b) on
the second business day following t e date of dispatch if delivered by a recognized next day
courier service. All notices to the clmpany shall be delivered as set forth in Schedule A, or
pursuant to such other instruction as may be designated in writing by the Company to the
Investor. All notices to the Investor shall be delivered as set forth below, or pursuant to such
other instructions as may be designlll ed in writing by the Investor to the Company.

If to ttL Investor:
i

Uniited States Department of the Treasury
Isino Pennsylvania Avenue, NW, Room 2312

;1

W(lshington, D.C. 20220
A~~ention: Assistant General Counsel (Banking and Finance)
Fal~simile: (202) 622-1974

I

S.7 Definitions

(a) When a reference is ~ilade in this Agreement to a subsidiary of a person, the term
"subsidiary" means any corporation,!, partnership, joint venture, limited liability company or other
entity (x) of which such person or a l~ubsidiary of such person is a general partner or (y) of which
a majority of the voting securities orllother voting interests, or a majority of the securities or other
interests of which having by their tel!ms ordinaroJ vo.ting power to elect a majority of the board of
directors or persons performing simillar functions with respect to such entity, is directly or
indirectly owned by such person antor one or more subsidiaries thereof.

(b) The term "Affiliate" n',leans, with respect to any person, any person directly or
indirectly controlling, controlled by lpr under common control with, such other person. For
purposes of this definition, "control'l! (including, with correlative meanings, the terms "controlled
by" and "under common control witli)") when used with respect to any person, means the
possession, directly or indirectly, ofl~he power to eause the direction of management and/or

i
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policies of such person, whether thr ugh the ownership ofvoting securities by contract or
otherwise.

(c) The terms "knowled e ofthe Company" or "Company's knowledge" mean the
actual knowledge after reasonable a d due inquiry of the "officers" (as such term is defined in
Rule 3b-2 under the Exchange Act, ut excluding any Vice President or Secretary) of the

Company. !I

5.8 Assignment. Neither~this Agreement nor any right, remedy, obligation nor
liability arising hereunder or by rea Ion hereof shall be assignable by any party hereto without the
prior written consent of the other pa , and any attempt to assign any right, remedy, obligation
or liability hereunder without such oonsent shall be void, except (a) an assignment, in the case of
a merger, consolidation, statutory s1are exchange or similar transaction that requires the approval
of the Company's stockholders (a "1tusiness Combination") where such party is not the surviving
entity, or a sale of substantially all 0:' its assets, to the entity which is the survivor of such
Business Combination or the purch ser in such sale and (b) as provided in Sections 3.5 and 4.5.

5.9 Severability. Ifany p ovision of this Agreement or the Warrant, or the application
thereof to any person or circumstanae, is determined by a court of competent jurisdiction to be
invalid, void or unenforceable, the riemaining provisions hereof, or the application of such
provision to persons or circumstancJ~sother than those as to which it has been held invalid or
unenforceable, will remain in full fdrce and effect and shall in no way be affected, impaired or
invalidated thereby, so long as the efonomiC .9r ,legal substance of the transactions contemplated
hereby is not affected in any mannerll materially adverse to any party. Upon such determination,
the parties shall negotiate in good fa,ith in an effort to agree upon a suitable and equitable
substitute provision to effect the orig(inal intent of the parties.

I
5.10 No Third Party Bendficiaries. Nothing contained in this Agreement, expressed or

implied, is intended to confer upon ~lny person or entity other than the Company and the Investor
any benefit, right or remedies, exce~t that the provisions of Section 4.5 shall inure to the benefit
of the persons referred to in that Sedtion.

* * *

, ,
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ANNEXA

FORM OF CERTIFICAT OF DESIGNATIONS FOR PREFERRED STOCK

[SEE AITACHED]
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AUTHORIZING

!
ARlflCLES OF AMENDMENT

I,

TO THE

RESTATEd ARTICLES OF INCORPORATION
I

OF
i
I

FIRST ISOUTHERN BANCORP, INC.

I
I

FIXED RATE CUMULA1'1 E PERPETUAL PREFERRED STOCK, SERIES A

First Southern Bancorp, Inc. a corporation organized and existing under the laws of the
State of Florida (the "Issuer"), in .ccordance with the provisions of Section 607.0602 of the
Florida Business Corporation Act (t~ e "Act"), hereby certifies:

The board of directors of thle Issuer (the "Board of Directors"), in accordance with the
restated articles of incorporation lnd bylaws of the Issuer and applicable law, authorized,
adopted, and approved on January 9, 2009, the following resolution on creating a series of 10,900
shares of Preferred Stock of the Issu r designated as "Fixed Rate Cumulative Perpetual Preferred
Stock, Series A." 1

,

RESOLVED, that pursuant ~D the provisions of the restated articles of incorporation and
the bylaws of the Issuer and applicaHile law, the restated articles of incorporation of the Issuer are
hereby amended such that a series oli Preferred Stock, no par value per share, of the Issuer be and
hereby is created, and that the desiglnation and number of shares of such series, and the voting
and other powers, preferences andl relative, participating, optional or other rights, and the
qualifications, limitations and restriclbons thereof, of the shares of such series, are as follows:

Part I. Designation and Nunilber of Shares. There is hereby created out of the authorized
and unissued shares of preferred stolbk of the Issuer a series of preferred stock designated as the
"Fixed Rate Cumulative Perpetual,l Preferred Stock, Series A" (the "Designated Preferred
Stock"). The authorized number of Slrares of Designated Preferred Stock shall be 10,900 shares.

Part 2. Standard Provisions. llfhe Standard Provisions contained in Schedule A attached
hereto are incorporated herein by reJ~rence in'their entirety and shall be deemed to be a part of
these restated articles of incorporatio;in to the same extent as if such provisions had been set forth
in full herein. I

I

Part 3. Definitions. The foillowing tenus are used in these restated articles of
incorporation (including the Standard Provisions in Schedule A hereto) as defined below:



(a) "Common Stock" Jeans the common stock, par value $6.00 per share, of the

Issuer. r'(b) "Dividend Payment ate" means February 15, May 15, August 15 and November
15 of each year. I

I

i
(c) "Issuer" means First 'Southern Bancorp, Inc.

(d) "Junior Stock" meant the Common Stock and any other class or series of stock of
the Issuer the terms of which expreJlsly provil:i~ 1~at it ranks junior to Designated Preferred Stock
as to dividend rights and/or as to ri~ts on'liquidation, dissolution or winding up of the Issuer.

(e) "Liquidation Amounf" means $1,000 per share of Designated Preferred Stock.

(!) "Minimum Amount"lmeans $2,725,000.

(g) "Parity Stock" memls any class or series of stock of the Issuer (other than
Designated Preferred Stock) the te~11s of which do not expressly provide that such class or series
will rank senior or junior to Design ted Preferred Stock as to dividend rights and/or as to rights
on liquidation, dissolution or winding up of the Issuer (in each case without regard to whether
dividends accrue cumulatively or nob-cumulatively).

(h) "Signing Date" meanl Original Issue Date.

Part 4. Certain Voting MattJs. Holders of shares of Designated Preferred Stock will be
entitled to one vote for each such sJ-l!are on any matter on which holders of Designated Preferred

I!
Stock are entitled to vote, including (~ny action by written consent.

i
i

Part 5. Approval of Amen~iment., i;'l-ft~ I foregoing amendment to the Corporation's
restated articles of incorporation wals duly adopted by the Board of Directors on January __,
2009, pursuant to Section 607.0602 ('~fthe Act.

!

lN WITNESS WHEREOF, 'I First Southern Bancorp, Inc. has caused this Articles of
Amendment to the Restated Article of Incorporation to be signed by its Chainnan and Chief
Executive Officer this __ day of ",anuary, 2009.

FIRST SOUTHERN BANCORP, INC.

By: _
Name: Franklin G. Burnside
Title: President and Chief Executive Officer

2
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, Schedule A

i
SliANDARD PROVISIONS

Section 1. General Matters.tl ach share of Designated Preferred Stock shall be identical
in all respects to every other share 0

1

Designated Preferred Stock. The Designated Preferred
Stock shall be perpetual, subject to e provisions of Section 5 of these Standard Provisions that
form a part of the Certificate of Des gnations. The Designated Preferred Stock shall rank equally
with Parity Stock and shall rank sen or to Junior Stock with respect to the payment of dividends
and the distribution of assets in the vent cfany dissolution, liquidation or winding up of the

I
Issuer. I

I

Section 2, Standard Definiti ns. As used herein with respect to Designated Preferred

Stock: 1

(a) "Applicable DivideJd Rate" means (i) during the period from the Original Issue
Date to, but excluding, the first day ff the tirst Dividend Period commencing on or after the fifth
anniversary of the Original Issue Date, 5% per annum and (ii) from and after the first day of the
first Dividend Period commencing q.lln or after the fifth anniversary of the Original Issue Date,
9% per annum. '

(b) "Appropriate Federal! Banking Agency" means the "appropriate Federal banking
agency" with respect to the Issuer a~1 defined in Section 3(q) of the Federal Deposit Insurance
Act (12 U.S,c. Section 18I3(q», orlany successor provision.

(c) "Business combinatilon" means a merger, consolidation, statutory share
exchange or similar transaction thatlrequires the approval of the Issuer's stockholders.

,
:I 't }" I h

(d) "Business Day" meafl,IS any. day except Saturday, Sunday and any day on which
banking institutions in the State ofNlew York generally are authorized or required by law or
other governmental actions to close,!

(e) "Bylaws" means the (Jylaws of the Issuer, as they may be amended from time to

time. l'

(f) "Certificate of Desigl! ations" means the Certificate of Designations or comparable
instrument relating to the DesignateJ) Preferred Stock, of which these Standard Provisions form a
part, as it may be amended from timjb to time.

(g) "Charter" means the l' ssuer's certificate or articles of incorporation, articles of
association, or similar organizationa, document.

(h) "Dividend Period" ha's the meaning set forth in Section 3(a).

A-I
i '

i
"Dividend Record D~:te" has the meaning set forth in Section 3(a).

.,

"Liquidation Preferdlcc" has the meaning set forth in Section 4(a).

'I

I

i

(i)

U)
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(k) "Od inal Issue Dat " means the date on which shares of Designated Preferred
Stock are first issued. I

I

(I) "Preferred Director'1 has the meaning set forth in Seetion 7(b).

(m) "Preferred Stock" m1eans any and all series of preferred stock of the Issuer,
including the Designated Preferred IIStoCk.

(n) "ualifted E ui oIfferin" means the sale and issuance for cash by the Issuer to
persons other than the Issuer or an~ of its subsidiaries after the Original Issue Date of shares of
perpetual Preferred Stock, CommOI Stock or any combination of such stock, that, in each case,
qualify as and may be included in '~~ier 1 capital of the Issuer at the time of issuance under the
applicable risk-based capital guidell nes of the Issuer's Appropriate Federal Banking Agency
(other than any such sales and issu nces made pursuant to agreements or arrangements entered
into, or pursuant to financing PlanS!,.whiCh were publicly announced, on or prior to November 17,
2008). :

,

(0) "Standard Provision," mean these Standard Provisions that form a part of the
Certificate of Designations relating lito the Designated Preferred Stock.

(p) "Successor Preferred Stock" has the meaning set forth in Section 5(a).
J[

(q) "Voting Parity Stock!'" means, with regard to any matter as to which the holders of
Designated Preferred Stock are entij led to vote as specified in Sections 7(a) and 7(b) of these
Standard Provisions that form a pa~ of the Certificate of Designations, any and all series of
Parity Stock upon which like voting, rights have been conferred and are exercisable with respect
to such matter. ':

Section 3. Dividends.

(a) Rate. Holders of Ddignated Preferred Stock shall be entitled to receive, on each
share of Designated Preferred Stoc~ if, as and when declared by the Board of Directors or any
duly authorized committee of the B~)ard of Directors, but only out of assets legally available
therefor, cumulative cash dividends!with respect to each Dividend Period (as defined below) at a
rate per annum equal to the Applicaple Dividen~ Rate on (i) the Liquidation Amount per share of
Designated Preferred Stock and (ii) the amou,~t or accrued and unpaid dividends for any prior
Dividend Period on such share ofD~signatedPrcfcrred Stock, ifany. Such dividends shall begin
to accrue and be cumulative from thb Original Issue Date, shall compound on each subsequent
Dividend Payment Date (i,e., no div dends shall accrue on other dividends unless and until the
first Dividend Payment Date for suc other dividends has passed without such other dividends
having been paid on such date) and 'Ihall be payable quarterly in arrears on each Dividend
Payment Date, commencing with th~r first such Dividend Payment Date to occur at least 20
calendar days after the Original Issule Date. In the event that any Dividend Payment Date would
otherwise fall on a day that is not a ~lusiness Day, the dividend payment due on that date will be
postponed to the next day that is a Billsiness Day and no additional dividends will accrue as a
result of that postponement. The pedod from and including any Dividend Payment Date to, but
excluding, the next Dividend Paymeht Date is a "Dividend Period", provided that the initial

A-2
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i
Dividend Period shall be the periodl from and including the Original fssue Date to, but excluding,
the next Dividend Payment Date. I I . , ' :

Dividends that are payable in Designated Preferred Stock in respect of any Dividend
Period shall be computed on the ba is of a 360·day year consisting oftwelvc 30-day months. The
amount of dividends payable on De ignated Preferred Stock on any date prior to the end of a
Dividend Period, and for the initial ividend Period, shall be computed on the basis of a 360-day
year consisting of twelve 30-day mrnths, and actual days elapsed over a 30-day month.

Dividends that are payable 1~ Designated Preferred Stock on any Dividend Payment Date
will be payable to holders of record of Designated Preferred Stock as they appear on the stock
register of the Issuer on the applica Ie record date, which shall be the 15th calendar day
immediately preceding such Divide d Payment Date or such other record date fixed by the
Board of Directors or any duly auth rized committee of the Board of Directors that is not more
than 60 nor less than 10 days prior t such Dividend Payment Date (each, a "Dividend Record
Date"). Any such day that is a Divi end Record Date shall be a Dividend Record Date whether
or not such day is a Business Day. !

Holders of Designatcd Preferred Stock shall not be entitled to any dividends, whether
payable in cash, securities or other woperty, other than dividends (if any) declared and payable
on Designated Preferred Stock as sp:ccified in this Section 3 (subject to the other provisions of
the Certificate of Designations). I

(b) Priority of Dividends. So long as any share of Designated Preferred Stock
remains outstanding, no dividend orlldistribution shall be declared or paid on the Common Stock
or any other shares of Junior Stock ~:other than dividends payable solely in shares of Common
Stock) or Parity Stock, subject to th~~ immediately following paragraph in the case of Parity
Stock, and no Common Stock, Juni~lr Stock or Parity Stock shall be, directly or indirectly,
purchased, redeemed or otherwise al~quired for consideration by the Issuer or any of its
subsidiaries unless all accrued and uihpaid dividends for all past Dividend Periods, including the
latest completed Dividend Period (i~lcluding, if applicable as provided in Section 3(a) above,
dividends on such amount), on all OI;ltstanding shares of Designated Preferred Stock have been or
are contemporaneously declared an~i paid in full (or have been declared and a sum sufficient for
the payment thereof has been set asi~e for the benefit of the holders of shares of Designated
Preferred Stock on the applicable re~_ord date). The foregoing limitation shall not apply to (i)
redemptions, purchases or other acq\lisitions of shares of Common Stock or other Junior Stock in
connection with the administration 9( any employee benefit plan in the ordinary course of
business and consistent with past pr~lctice; (ii) the acquisition by the ]ssuer or any of its
subsidiaries of record ownership in J"unior Stock or Parity Stock for the beneficial ownership of

I

any other persons (other than the Iss:~er or any of its subsidiaries), including as trustees or
custodians; and (iii) the exchange or iconversion of Junior Stock for or into other Junior Stock or
of Parity Stock for or into other Pari Iy Stock (with the same or lesser aggregate liquidation
amount) or Junior Stock, in each cas!b, solely to the extent required pursuant to binding
contractual agreements entered into J~rior to the Signing Date or any subsequent agreement for
the accelerated exercise, settlement dlr eX<ihange thereof for Common Stock.
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When dividends are not pai (or declared and a sum sufficient for payment thereof set
aside for the benefit of the holders tl ereofon the applicable record date) on any Dividend
Payment Date (or, in the case of Parity Stock having dividend payment dates different from the
Dividend Payment Dates, on a divi end payment date falling within a Dividend Period related to
such Dividend Payment Date) in full upon Designated Preferred Stock and any shares of Parity
Stock, all dividends declared on Dej>ignated Preferred Stock and all such Parity Stock and
payable on such Dividend Payment pate (or, in the case of Parity Stock having dividend
payment dates different from the DLvidend Payment Dates, on a dividend payment date falling
within the Dividend Period related bsuch Dividend Payment Date) shall be declared pro rata so
that the respective amounts of SUCh~~ividendsdeclared shall bear the same ratio to each other as
all accrued and unpaid dividends p II share on the shares of Designated Preferred Stock
(including, if applicable as provide in Sectiqn 3(a) above, dividends on such amount) and all
Parity Stock payable on such Divid nd Payment Date (or, in the case of Parity Stock having
dividend payment dates different frlm the Dividend Payment Dates, on a dividend payment date
falling within the Dividend Period r lated to such Dividend Payment Date) (subject to their
having been declared by the Board, fDirectors or a duly authorized committee of the Board of
Directors out of legally available fuftlds and including, in the case of Parity Stock that bears
cumulative dividends, all accrued b~lt unpaid dividends) bear to each other. If the Board of
Directors or a duly authorized comdllittee of the Board of Directors determines not to pay any
dividend or a full dividend on a Divl1dend Payment Date, the Issuer will provide written notice to
the holders of Designated Preferred$tock prior to such Dividend Payment Date.

i

Subject to the foregoing, ~ndJ not otherwise, SUCh, dividends (payable in cas~, securities or
other property) as may be determme:d by the Board of Directors or any duly authOrized
committee of the Board of Directors~1may be declared and paid on any securities, including
Common Stock and other Junior Stdick, from time to time out of any funds legally available for
such payment, and holders OfDeSig!llated Preferred Stock shall not be entitled to participate in
any such dividends. :

Section 4. liQuidation RigMs.

(a) Voluntary or Involunltary Liquidation. In the event of any liquidation, dissolution
or winding up of the affairs of the Is1suer; whether yoluntary or involuntary, holders of
Designated Preferred Stock shall be entitled to receive for each share of Designated Preferred
Stock, out of the assets of the Issuer fr proceeds thereof (whether capital or surplus) avai lable for
distribution to stockholders of the Js (ucr, subject to the rights of any cred itors of the Issuer,
before any distribution of such asset) or proceeds is made to or set aside for the holders of
Common Stock and any other stock bfthe Issuer ranking junior to Designated Preferred Stock as

1

to such distribution, payment in full ,in an amount equal to the sum of (i) the Liquidation Amount
per share and (ii) the amount of any ~ccrued and unpaid dividends (including, if applicable as
provided in Section 3(a) above, divi~lends on such amount), whether or not declared, to the date
of payment (such amounts collective:lly, the "Liquidation Preference").

,

A-4
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(b) Partial Payment. Ifinlany distribution described in Section 4(a) above the assets
of the Issuer or proceeds thereof are Ihot sufficient to pay in full the amounts payable with respect
to all outstanding shares of Designatl?d Preferred Stock and the corresponding amounts payable
with respect of any other stock ofth~llssuer ranking equally with Designated Preferred Stock as

I
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to such distribution, holders of Designated Pr'eferred Stock and the holders of such other stock
shall share ratably in any such distrll!ibution in proportion to the full respective distributions to
which they are entitled.

(c) Residual Distributions. If the Liquidation Preference has been paid in full to all
holders of Designated Preferred Stdfck and the corresponding amounts payable with respect of
any other stock of the Issuer rankin1g equally with Designated Preferred Stock as to such
distribution has been paid in full, t~le holders of other stock ofthe Issuer shall be entitled to
receive all remaining assets of the [ISsuer (or proceeds thereof) according to their respective rights
and preferences. !I

(d) Mer er Consolidatiln and Sale of Assets Not Li uidation. For purposes of this
Section 4, the merger or consolidatIon of the Issuer with any other corporation or other entity,
including a merger or consolidatio~ in which the holders of Designated Preferred Stock receive
cash, securities or other property for their shares, or the sale, lease or exchange (for cash,
securities or other property) of all ~lr substantially all of the assets of the Issuer, shall not
constitute a liquidation, dissolution1or winding up of the Issuer.

Section 5. Redemption. !
I

(a) Optional Redemptioll. Except as provided below, the Designated Preferred Stock
may not be redeemed prior to the fi!rst Dividend Payment Date falling on or after the third
anniversary of the Original Issue D~te. On or after the first Dividend Payment Date falling on or
after the third anniversary of the Or1iginal Issue Date, the Issuer, at its option, subject to the
approval of the Appropriate Federall Banking Agency, may redeem, in whole or in part, at any
time and from time to time, out oqlmds legally available therefor, the shares of Designated
Preferred Stock at the time outstan~ling,upon notice given as provided in Section 5(c) below, at a
redemption price equal to the sum qif (i) the Liquidation Amount per share and (ij) except as
otherwise provided below, any accrl'~ed and unpaid dividends (including, if applicable as
provided in Section 3(a) above, div :dends on such amount) (regardless of whether any dividends
are actually declared) to, but exclu~:ing, the date fixed for redemption.

I

Notwithstanding the foregoi!'ng, prior to the first Dividend Payment Date falling on or
after the third anniversary of the OrllginaJ Issue Date, the Issuer, at its option, subject to the
approval of the Appropriate Federall Banking Agency, may redeem, in whole or in part, at any
time and from time to time, the sha~les of Designated Preferred Stock at the time outstanding,
upon notice given as provided in Section 5(c) below, at a redemption price equal to the sum of (i)
the Liquidation Amount per share aid (ii) except as otherwise provided below, any accrued and
unpaid dividends (including, ifappl cable as provided in Section 3(a) above, dividends on such
amount) (regardless of whether any idividends are actually declared) to, but excluding, the date
tixed for redemption; provided that x) the Issuer (or any successor by Business Combination)
has received aggregate gross proce9~ds or not less than the Minimum Amount (plus the
"Minimum Amount" as defined in tlhe relevant certificate of designations for each other
outstanding series of preferred stoc~i of such successor that was originally issued to the United
States Department of tile Treasury Cilhe "Successor Preferred Stock") in connection with the
Troubled Asset ReJiefProgram Caplltal Purchase Program) from one or more Qualified Equity
Offerings (including Quali tied Equ illy Offerings of such successor), and (y) the aggregate

i
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i
redemption price of the Designatedlpreferred Stock (and any Successor Preferred Stock)
redeemed pursuant to this paragrapl may not exceed the aggregate net cash proceeds received by
the Issuer (or any successor by Bus ness Combination) from such Qualified Equity Offerings
(including Qualified Equity OtTerin s of such successor).

The redemption price for an shares of Designated Preferred Stock shall be payable on
the redemption date to the holder o~' such shares against surrender of the certificate(s) evidencing
such shares to the Issuer or its agen . Any declared but unpaid dividends payable on a
redemption date that occurs subseq~Jent to the Diyidend Record Date for a Dividend Period shall
not be paid to the holder entitled to eceive the redemption price on the redemption date, but
rather shall be paid to the holder of ecord of the redeemed shares on such Dividend Record Date
relating to the Dividend Payment D te as provided in Section 3 above.

(b) No Sinking Fund. e Designated Preferred Stock will not be subject to any
mandatory redemption, sinking fun or other similar provisions. Holders of Designated Preferred
Stock will have no right to require rlbdemption or repurchase of any shares of Designated
Preferred Stock. JI

(c) Notice of Redemptidn. Notice of every redemption of shares of Designated
Preferred Stock shall be given by fil'!st class mail, postage prepaid, addressed to the holders of
record of the shares to be redeemed lat their respective last addresses appearing on the books of
the Issuer. Such mailing shall be at '

fast
30 days and not more than 60 days before the date fixed

for redemption. Any notice mailed ~ s provided in this Subsection shall be conclusively presumed
to have been duly given, whether orl not the holder receives such notice, but failure duly to give
such notice by mail, or any defect ifj such notice or in the mailing thereof, to any holder of shares
of Designated Preferred Stock desig':nated for redemption shall not affect the validity of the
proceedings for the redemption of a(hy other shares of Designated Preferred Stock.
Notwithstanding the foregoing, if s~,ares of Designated Preferred Stock are issued in book-entry
form through The Depository Trust ICompany or any other similar facility, notice of redemption
may be given to the holders of Desihnated'Pre-fM-ed Stock at such time and in any manner
permitted by such facility. Each not\!ce of redemption given to a holder shall state: (I) the
redemption date; (2) the number of~Jhares of Designated Preferred Stock to be redeemed and, if
less than all the shares held by such holder are to be redeemed, the number of such shares to be
redeemed from such holder; (3) the iedemption price; and (4) the place or places where
certificates for such shares are to be rurrendered for payment of the redemption price.

(d) Partial Redemption. lin case of any redcmption of part of the shares of Designated
Preferred Stock at the time outstandIng, the shares to be redeemed shall be selected cither pro
rata Or in such other manner as the Eoard of Directors or a duly authorized committee thereof
may determine to be fair and equita~ Ie. Subject to the provisions hereof, the Board of Directors
or a duly authorized committee thereof shall have full power and authority to prescribe the tenns
and conditions upon which shares o!rDesignated Preferred Stock shall be redeemed from time to
time. If fewer than all the shares repjiesented by any certificate are redeemed, a new certificate
shall be issued representing the unrel~eemed shares without charge to the holder thereof.

(e) Effectiveness of Redclmption. [fnotice of redemption has been duly given and if
on or before the redemption date sp~:cified in the notice all funds necessary for the redemption

il
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have been deposited by the Issuer, i trust for the pro rata benefit of the holders of the shares
called for redemption, with a bank r trust company doing business in the Borough of
Manhattan, The City ofNew York, d having a capital and surplus of at least $500 million and
selected by the Board of Directors, a as to be and continue to be available solely therefor, then,
notwithstanding that any certificate for any share so called for redemption has not been
surrendered for cancellation, on and after the redemption date dividends shall cease to accrue on
all shares so called for redemption, II shares so called for redemption shall no longer be deemed
outstanding and all rights with resp ct to such shares shall forthwith on such redemption date
cease and terminate, except only th right of the holders thereof to receive the amount payable on
such redemption from such bank or trust company, without interest. Any funds unclaimed at the
end of three years from the redemption date shall, to the extent permitted by law, be released to
the Issuer, after which time the holdlbrs of the shares so called for redemption shall look only to
the Issuer for payment of the redemlftion price of such shares.

(f) Status of Redeemed JShares. Shares of Designated Preferred Stock that are
redeemed, repurchased or otherwisd11acquired by the Issuer shall revert to authorized but unissued
shares of Preferred Stock (prOVided that any such cancelled shares of Designated Preferred Stock
may be reissued on Iy as shares of a~•...~ series o.f Preferred Stock other than Designated Preferred
Stock). t

Section 6. Conversion. Holq,ers of Designated Preferred Stock shares shall have no right
to exchange or convert such shares i1r·to any other securities.

Section 7. Voting Rights. I
I,

(a) General. The holdersl,of Designated Preferred Stock shall not have any voting
rights except as set forth below or a~! otherwise from time to time required by law.

;

(b) Preferred Stock DireQltors. Whenever, at any time or times, dividends payable on
the shares of Designated Preferred Sitock have not been paid for an aggregate of six quarterly
Dividend Periods or more, whether (~,r not consecutive, the authorized number of directors of the
Issuer shall automatically be increasjed by two and the holders of the Designated Preferred Stock
shall have the right, with holders oqhares of any one or more other classes or series of Voting
Parity Stock outstanding at the time'llvoting together as a class, to elect two directors (hereinafter
the "Preferred Directors" and each ~ "Preferred Director ") to fill such newly created
directorships at the Issuer's next annual meeting of stockholders (or at a special meeting called
for that purpose prior to such next a~~nual meeting) and at each subsequent annual meeting of
stockholders until all accrued and unpaid dividends for all past Dividend Periods, including the
latest completed Dividend Period (i~~c1uding, if applicable as provided in Section 3(a) above,
dividends on such amount), on all o~ltstanding shares of Designated Preferred Stock have been
declared and paid in full at which tin,le such right shall terminate with respect to the Designated
Preferred Stock, except as herein or \(1y law expressly provided, subject to revesting in the event
ofeach and every subsequent default of the character above mentioned; provided that it shall be
a quali fication for election for any PI,leferred Director that the election of such Preferred Director
shall not cause the Issuer to violate a!ry corporate governance requirements of any securities
exchange or other trading facility oni!which securities of the Issuer may then be listed or traded
that listed or traded companies must Ihave a majority of independent directors. Upon any
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I
termination of the right of the hOlde~1s of shares of Designated Preferred Stock and Voting Parity
Stock as a class to vote for directors as provided above, the Preferred Directors shall cease to be
qualified as directors, the term of 0 Ice of all Preferred Directors then in office shall terminate
immediately and the authorized nU~berof directors shall be reduced by the number of Preferred
Directors elected pursuant hereto. Jny Preferred Director may be removed at any time, with or
without cause, and any vacancy ere.tied thereby may be filled, only by the affirmative vote of the

~
holders a majority of the shares of esignated ~Preferred Stock at the time outstand ing voting
separately as a class together with t~11e holders of shares of Voting Parity Stock, to the extent the
voting rights of such holders descri ,ed above are then exercisable. If the office of any Preferred
Director becomes vacant for any re son other than removal from office as aforesaid, the
remaining Preferred Director may cl Dose a successor who shall hold office for the unexpired
term in respect of which such vacan yoccurred.

(c) Class Voting Rights ls to Particular Matters. So long as any shares of Designated
Preferred Stock are outstanding, in J\ddition to any other vote or consent of stockholders required
by law or by the Charter, the vote off consent of the holders of at least 662/3% of the shares of
Designated Preferred Stock at the tijme outstanding, voting as a separate class, given in person or
by proxy, either in writing without meeting or by vote at any meeting called for the purpose,
shall be necessary for effecting or v lidating:

(i) Authorization of Senior Stock. Any amendment or alteration of the
Certificate of Designations ~pr the Designated Preferred Stock or the Charter to authorize
or create or increase the aut~lorized amount of, or any issuance of, any shares of, or any
securities convertible into o~' exchangeable or exercisable for shares of, any class or series
of capital stock of the Issueriranking senior to Designated Preferred Stock with respect to
either or both the payment air dividends and/or the distribution of assets on any
liquidation, dissolution or wiinding up of.thc ]ssuer;

I
! .••i· j € '.'.'

(ii) Amendment (')fDesignated Preferred Stock. Any amendment, alteration
or repeal of any prav ision o~i the Certificate of Designations for the Designated Preferred
Stock or the Charter (includi~hg, unless no vote on such merger or consolidation is
required by Section 7(c)(iii) !below, any amendment, alteration or repeal by means of a
merger, consolidation or othl~rwise) so as to adversely affect the rights, preferences,
privileges or voting powers Mthe Designated Preferred Stock; or

(iii) Share ExchJ[geS, Reclassifications, Mergers and Consolidations. Any
consummation of a binding ~Iharc exchange or reclassification involving the Designated
Preferred Stock, or of a mer~ er or consolidation of the Issuer with another corporation or
other entity, unless in each clase (x) the shares of Designated Preferred Stock remain
outstanding or, in the case oil any such merger or consolidation with respect to which the
Issuer is not the surviving orliresulting entity, are converted into or exchanged for
preference securities of the sl~rviving or resulting entity or its ultimate parent, and (y)
such shares remaining outsta:nding or such preference securities, as the case may be, have
such rights, preferences, pri~jileges and voting powers, and limitations and restrictions
thereof, taken as a whole, asiare not materially less favorable to the holders thereof than
the rights, preferences, privdeges and voting powers, and limitations and restrictions
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thereof, of Designated prcfJ red Stock immediately prior to such consummation, taken as
a whole; I

provided, however, that for all purp ses ofthis Section 7(c), any increase in the amount of the
authorized Preferred Stock, includi g any increase in the authorized amount of Designated
Preferred Stock necessary to satisfy preemptive or similar rights granted by the Issuer to other
persons prior to the Signing Date, 0 the creation and issuance, or an increase in the authorized or
issued amount, whether pursuant to preemptive or similar rights or otherwise, of any other series
of Preferred Stock, or any securitie convertible into or exchangeable or exercisable for any other
series of Preferred Stock, ranking e, ually with and/or junior to Designated Preferred Stock with
respect to the payment OfdividendS~whethersuch dividends are cumulative or non-cumulative)
and the distribution of assets upon I quidation, dissolution or winding up of the Issuer will not be
deemed to adversely affect the right;', preferences, privileges or voting powers, and shall not
require the affinnative vote or const·.~nt of, the holders of outstanding shares of the Designated
Preferred Stock. ,

j 1 \

Cd) Changes after provislton for Redemption. No vote or consent ofthe holders of
Designated Preferred Stock shall bell required pursuant to Section 7(c) above if, at or prior to the
time when any such vote or consent would otherwise be required pursuant to such Section, all
outstanding shares of the DesignatelPreferred Stock shall have been redeemed, or shall have
been called for redemption upon prq per notice and sufficient funds shall have been deposited in
trust for such redemption, in each c~ se pursuant to Section 5 above.

(e) Procedures for votink and Consents. The rules and procedures for calling and
conducting any meeting ofthe hold~rrsof Designated Preferred Stock (including, without
limitation, the fixing ofa record datl~ in connection therewith), the solicitation and use of proxies
at such a meeting, the obtaining of J,Yritten consents and any other aspect or matter with regard to
such a meeting or such consents sha~ll be governed by any rules of the Board of Directors or any
duly authorized committee of the B~)ard of Directors, in its discretion, may adopt from time to
time, which rules and procedures shl~1I conform to the requirements of the Charter, the Bylaws,
and applicable Jaw and the rules of ~)ny national securities exchange or other trading facility on
which Designated Preferred Stock is~ listed or traded at the time.

il
Section 8. Record Holders.lfo the fullest extent permitted by applicable law, the Issuer

and the transfer agent for Dcsignatd~ Preferred Stock may deem and treat the record holder of
any share of Designated Preferred Slfock as the true and lawful owner thereof for all purposes,
and neither the Issuer nor such translfer agent shall be affected by any notice to the contrary.

,I I

Section 9. Notices. All notlices or communications in respect of Designated Preferred
Stock shall be sufficiently given ifgi,iven in writing and delivered in person or by first class mail,
postage prepaid, or if given in such ~bther manner as may be permitted in this Certificate of
Designations, in the Charter or Byla!~s or by applicable law. Notwithstanding the foregoing, if
shares of Designated Preferred Staelt are issued in book~entry form through The Depository
Trust Company or any similar facilil~, such notices may be given to the holders of Designated
Preferred Stock in any manner permitted by such facility.
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Section to. No Preemptive ~ightS. No share of Designated Preferred Stock shall have
any rights of preemption whatsoevc[ as to any securities of the Issuer, or any warrants, rights or
options issued or granted with respetct thereto, regardless of how such securities, or such
warrants, rights or options, may be aesignated, issued or granted.

Section I J. Replacement clrtificate~. 'I~h'e r~suer shall replace any mutilated certificate at
the holder's expense upon surrendell of that certificate to the Issuer. The Issuer shall replace
certificates that become destroyed, ~tolen or lost at the holder's expense upon delivery to the
Issuer of reasonably satisfactory eVilClcnce that the certificate has been destroyed, stolen or lost,
together with any indemnity that m1!Y be reasonably required by the Issuer.

Section J2. Other Rights. Tlr.e shares of Designated Preferred Stock shall not have any
rights, preferences, privileges or voting powers or relative, participating, optional or other special
rights, or qualifications, limitations I r restrictions thereof, other than as set forth herein or in the
Charter or as provided by applicabl~ law.
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FORM OF QERTIFICATE OF DESIGNATIONS

FOR WlillRANT PREFERRED STOCK
I
I
!

[SEE A1'1'ACHED]

ANNEXB



ARl ICLES OF AMENDMENT
I

TO THE
!

RESTATEd ARTICLES OF INCORPORATION
1

I
OF

,

FIRSTl!SOUTHERN BANCORP, INC.

I AUTHORIZING

FIXED RATE CUMULAT/ E PERPETUAL PREFERRED STOCK, SERIES B

First Southern Bancorp, Inc.1 a corporation organized and existing under the laws of the
State of Florida (the "Issuer"), in accordance with the provisions of Section 607.0602 of the
Florida Business Corporation Act (t~ e "Act"), hereby certi1ies:

The board of directors of the Issuer (the "Board of Directors"), in accordance with the
restated articles of incorporation ~~nd bylaws of the Issuer and applicable law, authorized,
adopted, and approved on January! 9, 2009, the following resolution on creating a series of
545.00545 shares of Preferred St~ ck of the Issuer designated as "Fixed Rate Cumulative
Perpetual Preferred Stock, Series B.':

RESOLVED, that pursuant ~I the provisions of the restated articles of incorporation and
the bylaws of the Issuer and applica~,le law, the restated articles of incorporation of the Issuer are
hereby amended such that a series ok Preferred Stock, no par value per share, of the Issuer be and

I

hereby is created, and that the desi~~nation and number of shares of such series, and the voting
and other powers, preferences anql relative, participating, optional or other rights, and the
qualifications, limitations and restridtions thereof, Dfthe shares of such series, are as follows:

Part J. Designation and NUnllber of Shares. There is hereby created out of the authorized
and unissued shares of preferred stolbk of the Issuer a series of preferred stock designated as the
"Fixed Rate Cumulative Perpetual P referred Stock, Series B" (the "Designated Preferred Stock").
The authorized number of shares of resignated Preferred Stock shall be 545.00545 shares.

Part 2. Standard Provisions. One Standard Provisions contained in Schedule A attached
hereto are incorporated herein by r4erence in their entirety and shall be deemed to be a part of
these restated articles of incorporatiQ,n to the same extent as if such provisions had been set forth
in full herein.

I
. P~ 3. I?efinit.ions. The fO;lllowin~. tem:s are used in these restated articles of
IncOrporatlOn (mcludmg the Standar PrOVISlOns In Schedule A hereto) as defined below:

I



I ~.

i

(a) "Common Stock" m!~ans the common stock, par value $6.00 per share, of the

Issuer. 1
(b) "Dividend Payment i. ate" means February 15, May IS, August 15 and November

15 of each year. !
!
i

(c) "Issuer" means First IIouthern Bancorp, Inc.

(d) "Junior Stock" meanJ the Common Stock and any other class or series of stock of
the Issuer the terms of which expres! ly provide that it ranks junior to Designated Preferred Stock
as to dividend rights and/or as to rig Its on liquidation, dissolution or winding up of the Issuer.

(e) "Liquidation Amount' means $1,000 per share of Designated Preferred Stock.

(f) "Minimum Amount" eans $136,250.

(g) "Parity Stock" meaJls any class or series of stock of the Issuer (other than
Designated Preferred Stock) the teml~s of which do not expressly provide that such class or series
will rank senior or junior to Designated Preferred Stock as to dividend rights and/or as to rights
on liquidation, dissolution or windii g up of the Issuer (in each case without regard to whether
dividends accrue cumulatively or rlll~n-cumulativelY). Without limiting the foregoing, Parity
Stock shall include the Issuer's UST [Preferred Stock.

(h) "Signing Date" mean~ Original Issue Date.

(i) "UST Preferred Sto,,:k" means the Issuer's Fixed Rate Cumulative Perpetual
Preferred Stock, Series A. I

Part 4. Certain Voting Mattel~s. Holders of shares of Designated Preferred Stock will be
entitled to one vote for each such shiare on any matter on which holders of Designated Preferred
Stock are entitled to vote, including ~my action by written consent.

Part 5. Approval of Amendment. The foregoing amendment to the Corporation's
restated articles of incorporation wa~ duly adopted by the Board of Directors on January __'
2009, pursuant to Section 607.0602 9fthe Act.

IN WITNESS WHEREOF,lFirst Southern Bancorp, Inc. has caused this Articles of
Amendment to the Restated Article~) of Incorporation to be signed by its Chairman and Chief
Executive Officer this __ day of ~anuary, 2009.

FIRST SOUTHERN BANCORP, INC.

By: _

TARP - Articles of Incorporation (wJlrrant).rtf 2
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Name: Franklin G. Burnside
Title: President and Chief Executive Officer

TARP - Articles of Incorporation (w~ant).rtf ]

I



Scbedule A
I

S1fANDARD PROVISIONS

Section I. General Matters.1 Each share of Designated Preferred Stock shall be identical
in all respects to every other share f Designated Preferred Stock. The Designated Preferred
Stock shall be perpetual, subject to he provisions of Section 5 of these Standard Provisions that
fonn a part of the Certificate of De ignations. The Designated Preferred Stock shall rank equally
with Parity Stock and shall rank se lior to Junior Stock with respect to the payment of dividends
and the distribution of assets in the vent of any dissolution, Iiquidation or winding up of the
Issuer. I

I

Section 2. Standard Definitl ns. As used herein with respect to Designated Preferred
Stock: I

I

(a) "Appropriate FederJ I Banking Agency" means the "appropriate Federal banking
agency" with respect to the Issuer ac

l defined in Section 3.(q) of the Federal Deposit Insurance
Act (12 U.S.C. Section I813(q)), orlany successor provision.

(b) "Business combinaJion" means a merger, consolidation, statutory share
exchange or similar transaction that!!reqUircs the approval of the Issuer's stockholders.

. (~) . '~Busi.ness Day" meal~s any day except Saturday, S~nday and a~y day on which
banking InstitutIOns In the State Oq'lfeW Yark generally are authonzed or reqUired by law or
other governmental actions to close,

ti me. (d) "By law," mean, therlaw, of the Issuer, as they may be amended from ti me to

(e) "Certificate of Dcsigjhations" means the Certificate of Designations or comparable
instrument relating to the Designateld Preferred Stock, of which these Standard Provisions form a
part, as it may be amended from tim'.e to time.

,
(t) "Charter" means the rfssuer's certificate or articles of incorporation, articles of

association, or similar organizational document.
I,

(g)

(h)

(i)

"Dividend Period" h~ s the meaning set forth in Section 3(a).
!

"Dividend Record Of te" has the meaning set forth in Section 3(a).

"Liquidation prefererilce" has the ,meaning set forth in Section 4(a}.
1 "

U) "Original Issue Date'! means th'e date' on which shares of Designated Preferred
Stock are first issued.

I
(k) "Preferred Director":las the meaning set forth in Section 7(b).

A-I
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(I) "Preferred Stock" III ans any and all series of preferred stock of the Issuer,
including the Designated Preferred tack.

(m) "Qualified Equity 0 ering>l means the sale and issuance for cash by the Issuer to
persons other than the Issuer or any Illof its subsidi.aries after the Original Issue Date of shares of
perpetual Preferred Stock, Common Stock or any, combination of such stock, that, in each case,

I ,. ,

qualify as and may be included in 'Iller I capital of the Issuer at the time of issuance under the
applicable risk-based capital guidelihes of the Issuer's Appropriate Federal Banking Agency
(other than any such sales and issuarces made pursuant to agreements or arrangements entered
into. or pursuant to financing plans hieh were publicly announced, on or prior to November 17,
2008).

I

(n) "Standard ProvisionJ 'mean these Standard Provisions that form a part of the
Certificate of Designations relating 0 the Designated Preferred Stock.

(0) "Successor Preferred Stock" has the meaning set forth in Section 5(a).

(p) "Voting Parity Stocklf, means, with regard to any matter as to which the holders of
Designated Preferred Stock are entitl cd to vote as specified in Sections 7(a) and 7(b) of these
Standard Provisions that form a partlof the Certificate of Designations, any and all series of
Parity Stock upon which like votingjrights have been conferred and are exercisable with respect
to such matter. I

Section 3. Dividends.
i

(a) Rate. Holders of Des'11gnated Prefprrcd Stock shall be entitled to receive, on each
share of Designated Preferred Stockl'if, a~ an~;'Yhcfldeclared by the Board of Directors or any
duly authorized committee of the B~lard of DitreCtors, but only out of assets legally available
therefor, cumulative cash dividends I,with respect to each Dividend Period (as defined below) at a
per annum rate of 9.0% on (i) the Lil~uidation Amount per share of Designated Preferred Stock
and (ii~ the amount of accrued ~nd uCpa,id divi.d~nds for any pri~r Dividend Period on such ~hare

of DesIgnated Preferred Stock, IfaniY. Such dIVIdends shall begIn to accrue and be cumulatIve
from the Original Issue Date, shall cbmpound on each subsequent Dividend Payment Date (i.e.,
no dividends shall accrue on other d~~idends unless and until the first Dividend Payment Date for
such other dividends has passed wi til· out such other dividends having been paid on such date) and
shall be payable quarterly in arrears n each Dividend Payment Date, commencing with the first
such Dividend Payment Date to occ,l,r at least 20 calendar days after the Original Issue Date. In
the event that any Dividend paymenl Date would otherwise fallon a day that is not a Business
Day, the dividend payment due on tli1at date will be postponed to the next day that is a Business
Day and no additional dividends wil accrue as a result of that postponement. The period from
and including any Dividend Paymen Date to, but excluding, the next Dividend Payment Date is
a "Dividend Period", provided that tl~c initial Dividend Period shall be the period from and
including the Original Issue Date to,!!but excluding, the next Dividend Payment Date.

I

Dividends that are payable 0(1 Designated Preferred Stock in respect of any Dividend
Period shall be computed on the basis ofa 360-day year consisting oftwclve 30-day months. The
amount of dividends payable on Des!lgnated Preferred Stock on any date prior to the end of a

;t .• I
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Dividend Period, and for the initial Dividend Period, shall be computed on the basis of a 36D-day
year consisting of twelve 3D-day m bnths, and actual days elapsed over a 30-day month.

Dividends that are payable n Designated Preferred Stock on any Dividend Payment Date
will be payable to holders of record of Designated Preferred Stock as they appear on the stock
register of the Issuer on the apPlica~le record· date, which shall be the 15th calendar day
immediately preceding such Divide d Payment Date or such other record date fixed by the
Board of Directors or any duly authorized committee of the Board of Directors that is not more
than 60 nor less than 10 days prior t,~o such Dividend Payment Date (each, a "Dividend Record
Date"). Any such day that is a DiviJJend Record Date shall be a Dividend Record Date whether
or not such day is a Business Day. II

Holders of Designated Preferred Stock shaH not be entitled to any dividends, whether
payable in cash, securities or other ,roperty, other than dividends (if any) declared and payable
on Designated Preferred Stock as sdecified in' this Section 3 (subject to the other provisions of
the Certificate of Designations). I

I

(b) Priority of Dividends. So long as any share of Designated Preferred Stock
remains outstanding, no dividend orl distribution shall be declared or paid on the Common Stock
Or any other shares of Junior Stock other than dividends payable solely in shares of Common
Stock) or Parity Stock, subject to th '. immediately following paragraph in the case of Parity
Stock, and no Common Stock, Juniafr Stock or Parity Stock shall be, directly or indirectly,
purchased, redeemed or otherwise ajcquircd for consideration by the Issuer or any of its
subsidiaries unless all accrued and J!npaid dividends for all past Dividend Periods, including the
l~te.st completed Dividend Period (il:lcludin~, if applicable as. provided in Section 3(a) above,
divIdends on such amount), on all ovtstandmg shares of Designated Preferred Stock have been or
are contemporaneously declared an~. paid in full (or have been declared and a sum sufficient for
the payment thereof has been set asi~e for the benefit of the holders of shares of Designated
Preferred Stock on the applicable re mrd date). The foregoing limitation shall not apply to (i)
redemptions, purchases or other acqi~isitionsof shares of Common Stock or other Junior Stock in
connection with the administration ¥any employee benefit plan in the ordinary course of
business and consistent with past pr~fctice; (ii) the acquisition by the Issuer or any of its
subsidiaries of record ownership in ~unior Stock o.r Parity Stock for the beneficial ownership of
any other persons (other than the Iss~ler or any of its subsidiaries), including as trustees or
custodians; and (iii) the exchange o+onvers~on'OfJunior Stock for or into other Junior Stock or
of Parity Stock for or into other Paril~ Stock'(with the same or lesser aggregate liquidation
amount) or Junior Stock, in each casl,." solely to the extent required pursuant to binding
contractual agreements entered into lprior to the Signing Date or any subsequent agreement tor
the accelerated exercise, settlement ~rr exchange thereof for Common Stock.

When dividends are not paidil(or declared and a sum sufficient for payment thereof set
aside for the benefit of the holders th:;ereof on the applicable record date) on any Dividend
Payment Date (or, in the case of Parity Stock having dividend payment dates different from the
Dividend Payment Dates, on a dividJ~nd payment date falling within a Dividend Period related to
such Dividend Payment Date) in fu"llupon Designated Preferred Stock and any shares of Parity
Stock, all dividends declared on Des !gnated Preferred Stock and all such Parity Stock and
payable on such Dividend Payment Q~ate (or, in the case of Parity Stock having dividend

!
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payment dates ditferent from the DJvidend Payment Dates, on a dividend payment date falling
within the Dividend Period related 0 such Dividend Payment Date) shall be declared pro rata so
that the respective a~ou~t~ of such !divid~nds d~c:.larcd shall be~r the same ratio to each other as
all accrued and unpaId dividends pelf share 011 the shares of Designated Preferred Stock
(including, if applicable as provide

1

,in Section 3(a) above, dividends on such amount) and all
Parity Stock payable on such Divid rnd Payment Date (or, in the case of Parity Stock having
dividend payment dates different fr rm the Dividend Payment Dates, on a dividend payment date
falling within the Dividend Period nelated to such Dividend Payment Date) (subject to their
having been declared by the Board rfDirectors or a duly authorized committee of the Board of
Directors out oflegally available fU~dS and including, in the case of Parity Stock that bears
cumulative dividends, all accrued b t unpaid dividends) bear to each other. If the Board of
Directors or a duly authorized com ittee of the Board of Directors detennines not to pay any
dividend or a full dividend on a Oi lidend Payment Date, the Issuer will provide written notice to
the holders of Designated preferredilStoCk prior to such Dividend Payment Date.

Subject to the foregoing, an<-[ not otherwise, such dividends (payable in cash, securities or
other property) as may be determinJld by the Board of Directors or any duly authorized
committee of the Board of Directori~ may be declared and paid on any securities, including
Common Stock and other Junior Std/ck, from time to time out of any funds legally available for
such payment, and holders of Desig!hatcd Preferred Stock shall not be entitled to participate in
any such dividends. 'I

.!
Section 4. Liquidation Righ'~..,

(a) Voluntary or Involu~ltaryLiquidation l In the event of any liqu idation, dissolution
or winding up of the affairs of the J~isuer, whether voluntary or involuntary, holders of
Designated Preferred Stock shall bej,cntitled to receive for each share of Designated Preferred
Stock, out of the assets of the Issue~.or proceeds thereof (whether capital or surplus) available for
distribution to stockholders of the J~,suer, subject to the rights of any creditors of the Issuer,
before any distribution of such asse1.s or proceeds is made to or set aside for the holders of
Common Stock and any other stock!ofthe Issuer ranking junior to Designated Preferred Stock as
to such distribution, payment in fullliin an amount equal to the sum of (i) the Liquidation Amount
per share and (ii) the amount of any':accrued and unpaid dividends (including, if applicable as
provided in Section 3(a) above, divitiends on such amount), whether or not declared, to the date
of payment (such amounts collectiv Illy, the "Liquidation Preference").

(b) Partial Payment. Ifi~i any distribution described in Section 4(a) above the assets
of the Issuer or proceeds thereof are not sufficient to pay in full the amounts payable with respect
to all outstanding shares of Designa led Preferred Stock and the corresponding amounts payable
with respect of any other stock of the Issuer ranking equally with Designated Preferred Stock as
to such distribution, holders of Desihnated Preferred Stock and the holders of such other stock
shall share ratably in any such distri1bution in proportion to the full respective distributions to
which they are entitled. I

;

(c) Residual Distriblltjon·~. If the Liquidation Preference has been paid in full to all
holders of Designated Preferred Stobk and tHe' 'oorresponding amounts payable with respect of
any other stock of the Issuer ranking~ equally with Designated Preferred Stock as to such

I
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;

distribution has been paid in full, thle holders of other stock of the Issuer shall be entitled to
receive all remaining assets of the dsuer (or proceeds thereof) according to their respective rights
and preferences. I

I

(d) Merger, Consolidati n and Sale of Assets Not Li uidation. For purposes of this
Section 4, the;: merger or consolidatil n of the Issuer with any other corporation or other entity,
including a merger or consolidation in which the holders of Designated Preferred Stock receive
cash, securities or other property fOl their shares, or the sale, lease or exchange (for cash,
securities or other property) of all 0 substantially all of the assets of the Issuer, shall not
constitute a liquidation, dissolution or winding up of the Issuer.

Section 5. Redemption., " 1'" 1 .'

(a) Optional Redemptiot Except as provided below, the Designated Preferred Stock
may not be redeemed prior to the lalrer of (i) first Dividend Payment Date falling on or after the
third anniversary of the Original Iss~e Date; and (ii) the date on which all outstanding shares of
UST Preferred Stock have been red~~emed, repurchased or otherwise acquired by the Issuer. On
or after the first Dividend Payment ibate falling on or after the third ann iversary of the Original
Issue Date, the Issuer, at its option, Irubject to the approval of the Appropriate Federal Banking
Agency, may redeem, in whole or inll part, at any time and from time to time, out of funds legally
available therefor, the shares of Des gnated Preferred Stock at the time outstanding, upon notice
given as provided in Section 5(c) below, at a redemption price equal to the sum of (j) the
Liquidation Amount per share and (iii) except as otherwise provided below, any accrued and
unpaid dividends (including, if applicable as provided in Section 3(a) above, dividends on such
amount) (regardless of whether any I'dividends are actually declared) to, but excluding, the date
fixed for redemption. .

Notwithstanding the foregoiJ~g, prior to the first Dividend Payment Date falling on or
after the third anniversary ofthe oriJ!iginallSsue Date, the Issuer, at its option, subject to the
approval of the Appropriate Federal !8anking Agency and subject to the requirement that all
outstanding shares ofUST Preferrea,! Stock shall previously have been redeemed, repurchased or
otherwise acquired by the Issuer, ma(y redeem, in whole or in part, at any time and from time to
time, the shares of Designated Prefeli1"cd Stook a~ the time outstanding, upon notice given as
provided in Section 5(c) below, at a 'redemption' price equal to the sum of (i) the Liquidation
Amount per share and (ii) except as btherwise provided below, any accrued and unpaid
dividends (including, if applicable aj'fl provided in Section 3(a) above, dividends on such amount)
(regardless of whether any dividends are actually declared) to, but excluding, the date fixed for
redemption; provided that (x) the Is~uer (or any successor by Business Combination) has
received aggregate gross proceeds ofrnot less than the Minimum Amount (plus the "Minimum
Amount" as defined in the relevant ~:erti ficate of designations for each other outstanding series of
preferred stock of such successor thalt was originally issued to the United States Department of
the Treasury (the "Successor Preferrlbd Stock") in connection with the Troubled Asset Relief
Program Capital Purchase program)llfrOm one or more Qualified Equity Offerings (including
Qualified Equity Offerings of such s~ccessor), and (y) the aggregate redemption price of the
Designated Preferred Stock (and an~: Successor Preferred Stock) redeemed pursuant to this
paragraph may not exceed the aggre(~ate net cash proceeds received by the Issuer (or any
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successor by Business combinatio~ from sU:h~ualified Equity Offerings (including Qualified
Equity Offerings of such successor)..

I
The redemption price for an shares of Designated Preferred Stock shall be payable on

the redemption date to the holder Ofi~. such shares against surrender of the certificate(s) evidencing
such shares to the Issuer or its agen . Any declared but unpaid dividends payable on a
redemption date that occurs subsequ ent to the Dividend Record Date for a Dividend Period shall
not be paid to the holder entitled to eccivc the redemption price on the redemption date, but
rather shall be paid to the holder of r.ecord ofthe redeemed shares on such Dividend Record Date
relating to the Dividend Payment D te as provided in Section 3 above.

(b) No Sinking Fund. T~e Designated Preferred Stock will not be subject to any
mandatory redemption, sinking fundJ or other similar provisions. Holders of Designated Preferred
Stock wi II have no right to require rfdemption or repurchase of any shares of Designated
Preferred Stock. :l

(c) Notice of RedemptioI. Notice of every redemption of shares of Designated
Preferred Stock shall be given by fi~!st class mail, postage prepaid, addressed to the holders of
record of the shares to be redeemed !at their respective last addresses appearing on the books of
the Issuer. Such mailing shall be at Ileast 30 days and not more than 60 days before the date fixed
for redemption. Any notice mailed~'IS provided In this Subsection shall be conclusively presumed
to have been duly given, whether orlnot the holder receives such notice, but failure duly to give
such notice by mail, or any defect in such notice or in the mailing thereof.. to any holder of shares
of Designated Preferred Stock desi ated for redemption shall not affect the validity of the
proceed ings for the redemption of alllY other shares of Designated Preferred Stock.
Notwithstanding the foregoing, if shl,ares of Designated Preferred Stock are issued in book-entry
foml through The Depository Trust !Company or any other similar facility, notice ofredemption
may be given to the holders ofDesii~natedPreferred Stock at such time and in any manner
pennitted by such facility. Each notfce of redemption given to a holder shall state: (1) the
redemption date; (2) the number od;hares of Designated Preferred Stock to be redeemed and, if
less than all the shares held by such I~older arc to be redeemed, the number of such shares to be
redeemed from such holder; (3) the ilcdemption price; and (4) the place or places where
certificates for such shares are to be !~urrendered for payment ofthe redemption price.

(d) Partial Redemption. II~ case of any redemption of part of the shares of Designated
Preferred Stock at the time outstanding, the shares to be redeemed shall be selected either pro
rata or in such other manner as the Eoard of Directors or a duly authorized committee thereof
may determine to be fair and equita~le. Subject to the provisions hereof, the Board of Directors
or a duly authorized committee ther~lofshall have full power and authority to prescribe the terms
and conditions upon which shares of, Designated Preferred Stock shall be redeemed from time to
time. If fewer than all the shares repillescntedb~~ny'certificateare redeemed, a new certificate
shall be issued representing the unre~~eemed'shat'eswithout charge to the holder thereof.

(e) Effectiveness of RedJ,mption. Ifnotice of redemption has been duly given and if
on or before the redemption date spelpified in the notice all funds necessary for the redemption
have been deposited by the Issuer, in,! trust for the pro rata benefit of the holders of the shares
called for redemption, with a bank ot trust company doing business in the Borough of

I
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Manhattan, The City of New York, and having a capital and surplus of at least $500 miIlion and
selected by the Board of Directors, l as to be and continue to be available solely therefor, then,
notwithstanding that any certificate or any share so called for redemption has not been
surrendered for cancellation, on an after the redemption date dividends shall cease to accrue on
all shares so called for redemption, II shares so called for redemption shall no longer be deemed
olltstanding and all rights with res ct to such shares shall forthwith on such redemption date
cease and terminate, except only thJ right orthe holders thereof to receive the amount payable on
such redemption from such bank orltrust company, without interest. Any funds unclaimed at the
end of three years from the redemp~ion date shall;, to the extent permitted by law, be released to
the Issuer, after which time the hOldf1crs of the' shares so called for redemption shall look on ty to
the Issuer for payment of the redem tion price of such shares.

(t) Status of Redeemed hares. Shares of Designated Preferred Stock that are
redeemed, repurchased or otherwise acquired by the Issuer shall revert to authorized but unissued
shares of Preferred Stock (providedlthat any such cancelled shares of Designated Preferred Stock
may be reissued on Iy as shares of a~ y series of Preferred Stock other than Designated Preferred
Stock). !

Section 6. Conversion. Hol~ ers of Designated Preferred Stock shares shall have no right
to exchange or convert such shares i,nto any other securities.

Section 7. Voting Rights. 'I .

(a) General. The holders/iof Designated Preferred Stock shall not have any voting
rights except as set forth below or at otherwise from time to time required by law.

(b) Preferred Stock DireLtors. Whenever, at any time or times, dividends payable on
the shares of Designated Preferred ~!tock have not been paid for an aggregate of six quarterly
Dividend Periods or more, whether (~r not consecutive, the authorized number of directors of the
Issuer shall automatically be incread'ed by two ~Jil.d the holders of the Designated Preferred Stock
shall have the right, with holders of lShares of~ny one or more other classes or series of Voting
Parity Stock outstanding at the time,: voting together as a class, to elect two directors (hereinafter
the "Preferred Directors" and each;'i "Preferred Director ") to fill such newly created
directorships at the Issuer's next an1iual meeting of stockholders (or at a special meeting called
for that purpose prior to such next all\nual meeting) and at each subsequent annual meeting of
stockholders until all accrued and uri paid dividends for all past Dividend Periods, including the
latest completed Dividend Period (i~cluding, ifapplicabte as provided in Section 3(a) above,
dividends on such amount), on all otI tstanding shares of Designated Preferred Stock have been
declared and paid in full at which ti~l~e such right shall terminate with respect to the Designated
Preferred Stock, except as herein or by law expressly provided, subject to revesting in the event
of each and every subsequent defaul fof the character above mentioned; provided that it shall be
a qualification for election for any P ieferred Director that the election of such Preferred Director
shall not cause the Issuer to violate a.ny corporate governance requirements of any securities
exchange or other trading facility on1iwhich securities of the Issuer may then be listed or traded
that listed or traded companies mustl:have a majority of independent directors. Upon any
termination of the right of the holde~~ of shares of Designatcd Preferred Stock and Voting Parity
Stock as a class to vote for directors las provided above, the Preferred Directors shall cease to be

II
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qualified as directors, the term of0 ~ce of all Preferred Directors then in office shall terminate
immediately and the authorized nu~ ber of directors shall be reduced by the number of Preferred
Directors elected pursuant hereto. J. ny Preferred Director may be removed at any time, with or
without cause, and any vacancy ere' ted thereby may be filled, only by the affirmative vote of the
holders a majority of the shares of ,'esignated Preferred Stock at the time outstanding voting
separately as a class together with tI e holders of shares of Voting Parity Stock, to the extent the
voting rights of such holders descri~ ed above are then exercisable. If the office of any Preferred
Director becomes vacant for any rd on other than removal from office as aforesaid, the
remaining Preferred Director may cl oose a successor who shall hold office for the unexpired
term in respect of which such vacan, yoccurred.

(c) Class Voting Rights Ils to Particular Matters. So long as any shares of Designated
Preferred Stock are outstanding, in Jddition to any other vote or consent of stockholders required
by law or by the Charter, the vote oJ consent of the holders of at least 662/3% of the shares of
Designated Preferred Stock at the til e outstanding, voting as a separate class, given in person or
by proxy, either in writing without Jmeeting or by vote at any meeting called for the purpose,
shall be necessary for effecting or v~ lidating:

(i) Authorizatioril of Senior Stock. Any amendment or alteration of the
Certificate of Designations ~6r the Designated Preferred Stock or the Charter to authorize
or create or increase the auWbrized amount of, or any issuance of, any shares of, or any
securities convertible into orlexchangeable or exercisable for shares of, any class or series
of capital stock of the Issuer ,ranking senior to Designated Preferred Stock with respect to
e.ith~r 0: both,the pa7ment oJdi.vidcnds and/or the distribution of assets on any
liqUIdatIon, dIssolutIOn or w(,ndmg up of the Issuer;

'I

(ii) Amendment df Designated Preferred Stock. Any amendment, alteration
or repeal of any provision ofilthe Certificate of Designations for the Designated Preferred
Stock or the Charter (includH:1g, unless no vote on such merger or consolidation is
required by Section 7(c)(iii) (~elow, any amendment, alteration or repeal by means of a
merger, consolidation or othdlrwise) so as to adversely affect the rights, preferences,
privileges or voting powers ¥the Designated Preferred Stock; or

,I
I

(iii) Share Exchaniges, Reclassifications, Mergers and Consolidations. Any
consummation of a binding slrare exchange or reclassification involving the Designated
Preferred Stock, or ofa mer~er or consolidation of the Issuer with another corporation or
other entity, unless in each c~fse (x) the shares of Designated Preferred Stock remain
outstanding or, in the case oflany such merger or consolidation with respect to which the
Issuer is not the surviving or esulting e~tity, are converted into or exchanged for
preference securities of the svtrviVinglOrreSultihg entity or its ultimate parent, and (y)
such shares remaining outstal ding or such preference securities, as the case may be, have
such rights, preferences. privilleges and voting powers, and limitations and restrictions
thereof, taken as a whole, as l:~re not materially less favorable to the holders thereof than
the rights, preferences, privil~lges and voting powers, and limitations and restrictions
thereof, of Designated Prefed~ed Stock immediately prior to such consummation, taken as
a whole' i, ,
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provided, however, that for all pu j oses of this Section 7(c), any increase in the amount of the
authorized Preferred Stock, includi1ng any increase in the authorized amount of Designated
Preferred Stock necessary to satiSfjl' preemptive or similar rights granted by the Issuer to other
persons prior to the Signing Date, r the creation and issuance, or an increase in the authorized or
issued amount, whether pursuant t~ preemptiye pI" sil;nilar rights or otherwise, of any other series
of Preferred Stock, or any securitiel convertible into or exchangeable or exercisable for any other
series of Preferred Stock, ranking equally with and/or junior to Designated Preferred Stock with
respect to the payment of dividendi (whether such dividends are cumulative or non-cumulative)
and the distribution of assets upon] iquidation, dissolution or winding up of the Issuer will not be
deemed to adversely affeet the rigHts, preferences, privileges or voting powers, and shall not
require the affirmative vote or consjl.1ent of. the holders of outstanding shares of the Designated
Preferred Stock. I

i
(d) Chan es after Provi. ion for Redem tion. No vote or consent of the holders of

Designated Preferred Stock shall b' required pursuant to Section 7(c) above if, at or prior to the
time when any such vote or consen would otherwise be required pursuant to such Section, all
outstanding shares of the Designat d Preferred Stock shall have been redeemed, or shall have
been called for redemption upon prl1bPer notice and sufficient funds shall have been deposited in
trust for such redemption, in each chse pursuant to Section 5 above.

I
(e) Procedures for Voti~iz and Consents. The rules and procedures for calling and

conducting any meeting ofthe hold'brs of Designated Preferred Stock (including, without
Iimitation, the fixing of a record dallGe in connection therewith), the solicitation and use of proxies
at such a meeting, the obtaining of Tinen consents and any other aspect or matter with regard to
such a meeting or such consents sh~,ll be governed by any rules of the Board of Directors or any
duly authorized committee of the B

1
0ard of Direptors, in its discretion, may adopt from time to

time, which rules and procedures s iall conform to the requirements of the Charter, the Bylaws,
and applicable law and the rules of ~ny national securities exchange or other trading facility on
which Designated Preferred Stock ils listed or traded at the time.

Section 8. Record Holders. i~o the fullest extent permitted by applicable law, the Issuer
and the transfer agent for Designate::d Preferred Stock may deem and treat the record holder of
any share of Designated Preferred S;'tock as the true and lawful owner thereof for all purposes,
and neither the Issuer nor such tranilfer agent shall be affected by any notice to the contrary.

Section 9. Notices. All no~ices or communications in respect of Designated Preferred
Stock shall be sufficiently given if gliven in writing and delivered in person or by first class mail,
postage prepaid, or if given in such 16ther manner as may be permitted in this Certificate of
Designations, in the Charter or BYl8

1

'WS or by applicable law. Notwithstanding the foregoing, if
shares of Designated Preferred Stoe ~ are issued in book·entry form through The Depository
Trust Company or any sim ilar facil ily, such notices may be given to the holders of Designated
Preferred Stock in any manner perm:iitted by such facility.

"Section 10. No Preemptive ikights. No share of Designated Preferred Stock shall have
any rights of preemption whatsoevell as to any securities of the Issuer, or any warrants, rights or
options issued or granted with respej~t thereto, regardless of how such securities, or such
warrants, rights or options, may be diesignated, issued or granted.
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Section II. Replacement cl rtificates. The Issuer shall replace any mutilated certificate at
the holder's expense upon surrendef of that certificate to the Issuer. The Issuer shall replace
certificates that become destroyed, . tolen or lost at the holder's expense upon delivery to the
Issuer of reasonably satisfactory ev dence that the certificate has been destroyed, stolen or lost,
together with any indemnity that m ly be reasonably required by the Issuer.

Section 12. Other Rights. ~e shares of Designated Preferred Stock shall not have any
rights, preferences, privileges or voting powers or relative, participating, optional or other special
rights, or qualifications, limitations er restrictions thereof, other than as set forth herein or in the
Charter or as provided by applicabl law.

l

I· l {
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ANNEXC

FORM OF WAIVER

;

I
In consideration for the benefits I 1i11 receive as a result of my employer's participation in the
United States Department of the TrlraSUry'S TARP Capital Purchase Program, I hereby
voluntarily waive any claim against' the United States or my employer for any changes to my
c.ompensation or benefits that are r~lqUired to comply with the regulation issued by the
Department of the Treasury as publ shed in the Federal Register on October 20, 2008.

I acknowledge that this regulation nray require modification of the compensation, bonus,
incentive and other benefit plans, a~rangements, policies and agreements (including so-called
"golden parachute" agreements) th~lt I have with my employer or in which I participate as they
relate to the period the United Statel holds any equity or debt securities of my employer acquired
through the TARP Capital purchasl Program.

This waiver includes all claims I may have under the laws of the United States or any state
related to the requirements imposedl by the aforementioned regulation, including without
limitation a claim for any compensation or other payments I would otherwise receive, any
challenge to the process by which t~~is regulation was adopted and any tort or constitutional
claim about the effect of these regullations on my employment relationship.
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ANNEXO

FORM OF OPINION

(a) The Company has be en duly incorporated and is validly existing as a corporation
in good standing under the laws odhe state of its incorporation.

(b) The Preferred shareJI have been duly and validly authorized, and, when issued and
delivered pursuant to the Agrceme~t, the Preferred Shares will be duly and validly issued and
fully paid and non·assessable, will rl

l
ot be issued in violation of any preemptive rights, and will

rank pari passu with or senior to all other series or classes of Preferred Stock issued on the
Closing Date with respect to the pa)rment of dividends and the distribution of assets in the event
of any dissolution, liquidation or wi!nding up of the Company.

(c) The Warrant has bell duly authorized and, when executed and delivered as
contemplated by the Agreement, wi~ constitute a valid and legally binding obligation ofthc
Company enforceable against the C I mpany in accordance with its terms, except as the same may
be limited by applicable bankruptc rinsolvency, ,reorganization, moratorium or similar laws
affecting the enforcement ofcreditors' rights generally and general equitable principles,
regardless of whether such enforce",bility is considered in a proceeding at law or in equity.

(d) The shares Ofwarratt Preferred Stock issuable upon exercise of the Warrant have
been duly authorized and reserved ~br issuance upon exercise of the Warrant and when so issued
in accordance with the tenns of the IWarrant will be validly issued, fully paid and non-assessable,
and will rank pari passu with or sed)or to all other series or classes of Preferred Stock, whether
or not issued or outstanding, with rdspect to the payment of dividends and the distribution of
assets in the event of any dissolutiOl

I
\, liquidation or winding up of the Company.
!

(e) The Company has tM corporate power and authority to execute and deliver the
Agreement and the Warrant and to ~iarry out its obligations thereunder (which includes the
issuance of the Preferred Shares, Whrrant and Warrant Shares).

(1) The execution, deliv()ry and performance by the Company of the Agreement and
the Warrant and the consummation (bfthe transactions contemplated thereby have been duly
authorized by all necessary corporadb action on the part of the Company and its stockholders, and
no further approval or authorizationIis required on the part of the Company.

(g) The Agreement is a valid and binding obligation of the Company enforceable
against the Company in accordance !~ith its tenns, except as the same may be limited by
applicable bankruptcy, insolvency, ~:eorganization, moratorium or similar laws affecting the
enforcement of creditors' rights genj~rallY and general equitable principles, regardless of whether
such enforceability is considered in ~ proceeding at law or in equity; provided, however, such
counsel need express no opinion wit!,h respect to Section 4.5(h) or the severability provisions of
the Agreement insofar as Section 4J,(h) is concerned.
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l
UST Sequence Number 436

WARRANT TO PU: CHASE PREFERRED STOCK
I,

THE SECURITIES REPRESENTED BY THIS
i
INSTRUMENT HAVE NOT BEEN REGISTERED UNDER

THE SECURITIES ACT OF 1933, AS AMENpED, OR THE SECURITIES LAWS OF ANY STATE AND
MAY NOT BE TRANSFERRED, SOLD bR OTHERWISE DISPOSED OF EXCEPT WHILE A
REGISTRATION STATEMENT RELATINd THERETO IS IN EFFECT UNDER SUCH ACT AND
APPLICABLE STATE SECURITIES LA jlvs OR PURSUANT TO AN EXEMPTION FROM
REGISTRATlON UNDER SUCH ACT OR SUCH LAWS. THIS INSTRUMENT IS ISSUED SUBJECT TO

I
THE RESTRICTIONS ON TRANSFER ANIl OTHER PROVISIONS OF A SECURITIES PURCHASE
AGREEMENT BETWEEN THE ISSUER OFI THESE SECURITIES AND THE INVESTOR REFERRED
TO THEREIN, A COPY OF WHICH IS ON FILE WITH THE ISSUER. THE SECURITIES
REPRESENTED BY THIS INSTRUMENT ~ AY NOT BE SOLD OR OTHERWISE TRANSFERRED
EXCEPT IN COMPLIANCE WITH SAID AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN

I

COMPLIANCE WITH SAID AGREEMENT ~ ILL BE VOID.

: WARRANT
: to purchase

545.00545
Shards of Preferred Stock

of First iSouthem Bancorp, Inc.
Issue D''ate: January 30, 2009

I. Definitions. Unless the conteXi. otherwise requires, when used herein the following tenns
shall have the meanings indicated. , .

• I

"Board of Directors" means the board of direcforsfof the Company, including any duly authorized
committee thereof. .

!
"Business day" means any day except Sj)turday, Sunday and any day on which banking institutions in

the State of New York generally are authorized br required by law or other governmental actions to close.

"Company" means the Person whose n~ me, corporate or other organizational form and jurisdiction of
organization is set forth in Item I of Schedule Ai hereto.

"Charter" means with respect to any I;, erson, its certificate or articles of incorporation, articles of
association, or similar organizational document.;1

"Exchange Act" means the Securities E~xchange Act of 1934, as amended, or any successor statute,
and the rules and regulations promulgated therell\nder.

I
"Exercise Price" means the amount set f;orth in Item 2 of Schedule A hereto.

i
"Expiration Time" has the meaning set f,:orth in Section 3.

"Issue Dale" means the date set forth in !Item 3 of Schedule A hereto.
I
i



"Liquidation Amount" means the amouAt set forth in Item 4 of Schedule A hereto.

"Original Warrantholder" means the u)lited States Department of the Treasury. Any actions specified
to be taken by the Original Warrantholder here1~nder may only be taken by such Person and not by any other
Warrantholder. I

i

i
"Person" has the meaning given to it i~ Section 3(a)(9) of the Exchange Act and as used in Sections

13(dX3) and 14(d)(2) of the Exchange Act. !
;

"Preferred Stock" means the series oi' perpetual preferred stock set forth in Item 5 of ScheduIe A
h~~o. !

"Purchase Agreement" means the Secu~rties Purchase Agreement - Standard Terms incorporated into
the Letter Agreement, dated as of the date set ~brth in Item 6 of Schedule A hereto, as amended from time to
time, between the Company and the united]~tates Department of the Treasury (the "Letter Agreement"),
including all annexes and schedules thereto. !

"Regulatory Approvals" with respect to the Warrantholder, means, to the extent applicable and
required to permit the Warrantholder to exerci e this Warrant for shares of Preferred Stock and to own such
Preferred Stock without the Warrantholder beiJlg in violation of applicable law, rule or regulation, the receipt
of any necessary approvals and authorizations Jff, filings and registrations with, notifications to, or expiration
or termination of any applicable waiting perio~1 under, the Hart-Scott-Rodino Antitrust Improvements Act of
1976, as amended, and the rules and regulations'lthereunder.

I

"SEC" means the U.S. Securities and El~change Commission.

"Securities Act" means the Securities Ailt of 1933, as amended, or any successor statute, and the rules
and regulations promulgated thereunder. I

I
;

I

"Shares" has the meaning set forth in S(,!ction 2.

"Warrantholder" has the meaning set forth in Section 2.

"Warrant" means this Warrant, issued p'ursuant to the Purchase Agreement.

2. Number of Shares; Exercise prl!ce. This certifies that, for value received, the United States
Department of the Treasury or its permitted ai\signs (the "Warrantholder'~ is entitled, upon the terms and
subject to the conditions hereinafter set forth, I~o acquire> from l the Company, in whole or in part, after the
receipt of all applicable Regulatory Approvals;1 if any, ,up 'to an aggregate of the number of fully paid and
nonassessable shares of Preferred Stock set fortl~ in Item 7 of Schedule A hereto (the "Shares'), at a purchase
p,ice pee share of P,eferred Stock equal to the E~ereise P,;ce.

3. Exercise of Warrant; Term. SUb;;ect to Section 2, to the extent permitted by applicable laws
and regulations, the right to purchase the Sharesl]represented by this Warrant is exercisable, in whole or in part
by the Warrantholder, at any time or from time \:0 time after the execution and delivery of this Warrant by the
Company on the date hereof, but in no eve* later than 5:00 p.m., New York City time on the tenth
anniversary of the Issue Date (the "EXPiration:'ITimer~, by (A) the surrender of this Warrant and Notice of
Exercise annexed hereto, duly completed andl executed on behalf of the Warrantholder, at the principal
executive office of the Company located at the ~!ddress set forth in Item 8 of Schedule A hereto (or such other
office or agency of the Company in the Unilled States as it may designate by notice in writing to the
Warrantholder at the address of the Warranthold~er appearing on the books of the Company), and (8) payment

i



of the Exercise Price for the Shares thereby pu'~chased, by having the Company withhold, from the shares of
Preferred Stock that would otherwise be dejlivered to the Warrantholder upon such exercise, shares of
Preferred Stock issuable upon exercise of the 1~arrant with an aggregate Liquidation Amount equal in value
to the aggregate Exercise Price as to which thisl Warrant is so exercised.

If the Warrantholder does not Jxercise this Warrant in its entirety, the Warrantholder will be
entitled to receive fro':O the Com~any :-vithi~ a ~asonable tim.e,: and in any event not exceeding three business
days, a new warrant In substantlally IdentIcal form for the' ~urchase of that number of Shares equal to the
difference between the number of Shares subj ct to this 'Warrant and the number of Shares as to which this
Warrant is so exercised. Notwithstanding anytl ing in this Warrant to the contrary, the Warrantholder hereby
acknowledges and agrees that its exercise of this Warrant for Shares is subject to the condition that the
Warrantholder will have first received any appl cable Regulatory Approvals.

4. Issuance of Shares' Authorizati<in. Certificates for Shares issued upon exercise of this Warrant
will be issued in such name or names as the Warrantholder may designate and will be delivered to such
named Person or Persons within a reasonable t me, not to exceed three business days after the date on which
this Warrant has been duly exercised in accm1dance with the terms of this Warrant. The Company hereby
represents and warrants that any Shares issu90 upon the exercise of this Warrant in accordance with the
provisions of Section 3 will be duly and Validl)l~ authorized and issued, fully paid and nonassessable and free
from all taxes, liens and charges (other than liens or charges created by the Warrantholder, income and
franchise taxes incurred in connection with th exercise of the Warrant or taxes in respect of any transfer

I
occurring contemporaneously therewith). The pompany agrees that the Shares so issued will be deemed to
have been issued to the Warrantholder as of the close of business on the date on which this Warrant and
payment of the Exercise Price are delivered td the Company in accordance with the terms of this Warrant,
notwithstanding that the stock transfer books 0 'I~ the Company may then be closed or certificates representing
such Shares may not be actually delivered on such date. The Company will at all times reserve and keep
available, out of its authorized but unissued preferred stock, solely for the purpose of providing for the
exercise of this Warrant, the aggregate number ilfshares of Preferred Stock then issuable upon exercise of this
Warrant at anytime. The Company will use re(~sonable b~slJefrdrts to ensure that the Shares may be issued
without violation of any applicable law or reg',ulation or of any requirement of any securities exchange on
which the Shares are listed or traded.

5. No Rights as Stockholders: Traflsfer Books. This Warrant does not entitle the Warrantholder
to any voting rights or other rights as a stockh~!lder of the Company prior to the date of exercise hereof. The
Company will at no time close its transfer b~~oks against transfer of this Warrant in any manner which
interferes with the timely exercise of this Warralilt.

6. Charges. Taxes and Expenses. i'ssuance of certificates for Shares to the Warrantholder upon
the exercise of this Warrant shall be made withdlut charge to the Warrantholder for any issue or transfer tax or
other incidental expense in respect of the issuat!\ce of such certificates, all of which taxes and expenses shall
be paid by the Company.

7. Transfer/Assignment.

(A) Subject to compliance with clause (~) of this Section 7, this Warrant and all rights hereunder are
transferable, in whole or in part, upon the book~l of the Company by the registered holder hereof in person or
by duly authorized attomey, and a new warranl,t shall be made and delivered by the Company, of the same
tenor and date as this Warrant but registered in:' the name of one or more transferees, upon surrender of this
Warrant, duly endorsed, to the office or agency:: of the Company described in Section 3. All expenses (other
than stock transfer taxes) and other charges l?ayable ~n .connection with the preparation, execution and
delivery of the new warrants pursuant to this Sed;tion 7 shall'be paid by the Company.

:[

(8) The transfer of the Warrant and the IShares issued upon exercise of the Warrant are subject to the



restrictions set forth in Section 4.4 of the Purc~ ase Agreement. If and for so long as required by the Purchase
Agreement, this WalTant shall contain the legelds as set forth in Section 4.2(a) of the Purchase Agreement.

8. Exchange and Registry of Wan ant. This Warrant is exchangeable, upon the surrender hereof
by the Warrantholder to the Company, for a nJw warrant or warrants of like tenor and representing the right
to purchase the same aggregate number of Shal es. The Company shall maintain a registry showing the name
and address of the WarranthoJder as the regist red holder of this Warrant. This Warrant may be surrendered
for exchange or exercise in accordance with its ferms, at the office ofthe Company, and the Company shall be
entitled to rely in all respects, prior to written n riCe to the contrary, upon such registry.

9. Loss, Theft, Destruction or MuiUation of Warrant. Upon receipt by the Company of evidence
reasonably satisfactory to it of the loss, theft, dlbstruction or mutilation of this Warrant, and in the case of any
such loss, theft or destruction, upon receipt Oi~a bond, indemnity or security reasonably satisfactory to the
Company, or, in the case of any such mutHI tion, upon surrender and cancellation of this Warrant, the
Company shall make and deliver, in lieu of suc h lost, stolen', destroyed or mutilated Warrant, a new Warrant
of like tenor and representing the right to purel ase the s~mt:f aggregate number of Shares as provided for in
such lost, stolen, destroyed or mutilated Warrant.

10. Saturdays. Sundays. Holidays, etc. Jfthe last or appointed day for the taking of any action or the
expiration of any right required or granted herelr shall not be a business day, then such action may be taken
or such right may be exercised on the next suce{eding day that is a business day.

I I. Rule 144 InfonnaHon. The cornpanf covenants that it will use its reasonable best efforts to timely
file all reports and other documents required torbe filed by it under the Securities Act and the Exchange Act
and the rules and regulations promulgated by tl~e SEC thereunder (or, if the Company is not required to file
such reports, it will, upon the request of any IWarrantholder, make publicly available such information as
necessary to permit sales pursuant to Rule 14

1
4 under the Securities Act), and it will use reasonable best

efforts to take such further action as any Wanjantholder may reasonably request, in each case to the extent
required from time to time to enable such holdell· to, if permitted by the terms of this Warrant and the Purchase
Agreement, sell this Warrant without registrtltion under the Securities Act within the limitation of the
exemptions provided by (A) Rule 144 under t~le Securities Act, as such rule may be amended from time to
time, or (B) any successor rule or regulation h~;reafter adopted by the SEC. Upon the written request of any
Warrantholder, the Company will deliver to su~;h Warrantholder a written statement that it has complied with
such requirements.

12. Adjustments and Other Rights. For'so long as th6'Original Warrantholder holds this Warrant or
any portion thereof, if any event occurs that, lin the good- fai'th judgment of the Board of Directors of the
Company, would require adjustment of the E~ercise Price or number of Shares into which this Warrant is
exercisable in order to fairly and adequately projlect the purchase rights of the Warrants in accordance with the
essential intent and principles of the Purchase greement and this Warrant, then the Board of Directors shall
make such adjustments in the application of s Ich provisions, in accordance with such essential intent and
principles, as shall be reasonably necessary, in the good faith opinion of the Board of Directors, to protect
such purchase rights as aforesaid.

Whenever the Exercise Price or the nUf]I!' ber of Shares into which this Warrant is exercisable shall be
adjusted as provided in this Section 12, the Company shall forthwith file at the principal office of the
Company a statement showing in reasonable de lail the facts requiring such adjustment and the Exercise Price
that shall be in effect and the number of Shafes into which this Warrant shall be exercisable after such
adjustment, and the Company shall also cause a1lcopy of such statement to be sent by mail, first class postage
prepaid, to each Warrantholder at the address apj:Jearing in the Companys records.,

13. No Impairment. The Company 1'i11 not, by amendment of its Charter or through any
reorganization, transfer of assets, consolidation!' merger, dissolution, issue or sale of securities or any other

.j • t .. I.



voluntary action, avoid or seek to avoid the observance or perfonnance of any of the tenns to be observed or
performed hereunder by the Company, but wil at all times in good faith assist in the carrying out of all the
provisions of this Warrant and in taking of al such action as may be necessary or appropriate in order to
protect the rights of the Warrantholder.

14. Governing Law. This Warrant will be governed' by' and construed in accordance with the federal
law of the United States if and to the extent sue law is applicable, and otherwise in accordance with the laws
of the State ofNew York applicable to contract~ made and to be perfonned entirely within such State. Each of
the Company and the Warrantholder agrees (a) 10 submit to the exclusive jurisdiction and venue of the United
States District Court for the District of Colu bia for any civil action, suit or proceeding arising out of or
relating to this Warrant or the transactions con emplated hereby, and (b) that notice may be served upon the
Company at the address in Section 17 below an upon the Warrantholder at the address for the Warrantholder
set forth in the registry maintained by the Com bany pursuant to Section 8 hereof. To the extent pennitted by
applicable law, each of the Company and the farrantholder hereby unconditionally waives trial by jury in
any civil legal action or proceeding relating to the Warrant or the transactions contemplated hereby or
~re~. I

15. Binding Effect. This Warrant shall ~e binding upon any successors or assigns of the Company.

16. Amendments. This Warrant may b~amended and the observance of any tenn of th is Warrant may
be waiV~ .o::t:~: ::yW:::::,c:::~~o;n:ut::YO~h: ::~':n~::~:i'ven hereunder by any party to
the other will be in writing and will be deemed ~o have been duly given (a) on the date of delivery if delivered
personally, or by facsimile, upon confirmation dr receipt, or (b) on the second business day following the date
of dispatch if delivered by a recognized next dl:fY courier ser:vice. All notices hereunder shall be delivered as
set forth in Item 9 of Schedule A hereto, or pursj~ant to such other instructions as may be designated in writing
by the party to receive such notice. !

18. Entire Agreement. This Warrant, th;e forms attached hereto and Schedule A hereto (the tenns of
which are incorporated by reference herein), an{l the Letter Agreement (including all documents incorporated
therein), contain the entire agreement betwee,'1 the parties with respect to the subject matter hereof and
supersede all prior and contemporaneous arrang{~mentsor undertakings with respect thereto.

(Remainder oJi~age intentionally left blank)
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DATE: January 30, 2009
[Notice of Exercise]

I
i

TO: First Southern Bancorp, Inc.

RE: Election to Purchase Preferred Stock

The undersigned, pursuant to the pr ~visions set forth in the attached Warrant, hereby agrees
to subscribe for and purchase such number !bf shares of Preferred Stock covered by the Warrant such
that after giving effect to an exercise pursullant to Section 3(B) of the Warrant, the undersigned will
receive the net number of shares of prefeITd~ Stock set forth below. The undersigned, in accordance
with Section 3 of the Warrant, hereby agre~.s to pay the aggregate Exercise Price for such shares of
Preferred Stock in the manner set forth in SI[ction 3(B) 0rthe Warrant.

Num~er of Shares of Preferred 545; Shares
Stock: i _

The undersigned agrees that it is exercising lithe attached Warrant in full and that, upon receipt by the
undersigned of the number of shares of ~referred Stock set forth above, such Warrant shall be
deemed to be cancelled and surrendered to tJ e Company.

!

Holder:
By:
Name:
Title:

f Number of shares to be received by the undersignec11 upon exercise of the attached Warrant pursuant to Section 3(8)
iliereof 1

!



fN WITNESS WHEREOF, the Comp}lny has caused this Warrant to be duly executed by a duly
!authorized officer. i

Dated: January 30, 2009

j

COMPAN;iY: First Southern Bancorp, Inc.
I
!

Signed By:i
!
i

Print Nam~:

Title:

Attest:
Signed By,!

Print Nam~:
!

Title:

i
I

Signati~re Page to Warrant
I

I
i



SCHEDULE A

Item 1
Name:
Corporate or other organizational fonn:
Jurisdiction of orf];anization:

Item 2
Exercise Price:~

Item 3
Issue Date:

Item 4
Liquidation Amount:

Item 5
Series of Perpetual Preferred Stock

Item 6
Date of Letter Agreement between the
Company and the US Department of
the Treasury:

Item 7
Number of shares of Preferred Stock:3

Item 8
Company address:

Item 9

First Southem Bancorp, Inc.
Corpq!ration
State ~~f Florida

$0.01

Januai~ 30, 2009

$1 ,ood~.oo per share

Fixed IRate Cumulative Perpetual Preferred Stock, Series B

Januar'~ 30, 2009
!

545.00:$45 Shares

900 N.i]FederaJ Highway, Suite 300
Boca ~~ton, FL 33432

Notice information: 900 N.IIFederal Highway, Suite 300'-- .......J-J_:~•••
2 $0.01 per share or such greater amount as the Charter may;!require as the par value of the Preferred Stock.

'j

3 The initial number of shares of Preferred Stock: for whichi!this Warrant is exercisable shall include the number of shares required to
effect the cashless exercise pursuant to Section 3(8) of tl:lis Warrant (e.g.• such number of shares of Preferred Stock having an
aggregate Liquidation Amount equal in value to the aggr!lgate Exercise Price) such that, following exercise of this Warrant and
payment of the Exercise .Price in accordance with such Se!\tion 3(8), the net number of shares of Preferred Stock delivered to the
Warrantholder (and rounded to the nearest whole share) wol~ld have an aggregate Liquidation Amount equal to 5% of the aggregate
amount invested by the United States Department of the Tret:Fury on the investment date.

I


