UST Sequence No. 436

UNITED STATES DEPARTMENT OF THE TREASURY
1500 PENNSYLVANIA AVENUE, NW
WASHINGTON, D.C. 20220

Dear Ladies and Gentlemen:

The company set forth of the signature page hereto (the "Company”) intends to issue in a
private placement the number of] shares of a series of its preferred stock set forth on Schedule A
hereto (the "Preferred Shares”) ind a warrant 1o purchase the number of shares of a series of its
preferred stock set forth on Schedule A hereto (the "Warrant” and, together with the Preferred
Shares, the "Purchased Securitles”) and the United States Department of the Treasury (the
*Investor”) intends to purchase friom the Company the Purchased Securities.

The purpose of this letler agreement is to confirm the terms and conditions of the
purchase by the Investor of thé{ Purchased Securities. Except to the extent supplemented or
superseded by the terms set forth herein or in the Schedules hereto, the provisions contained in
the Securities Purchase Agreement - Standard T'erms attached hereto as Exhibit A (the "Securities
Purchase Agreememt") are inco!box*ated by reference herein. Terms that are defined in the
Securities Purchase Agreement af,lte used in this letter agreement as so defined. In the event of any
inconsistency between this letter flagreement and the Securities Purchase Agreement, the terms of

this letter agreement shall govern|
|

Each of the Company and the Investor hereby confirms its agreement with the other party
with respect to the issuance by the Company of the Purchased Securities and the purchase by the
Investor of the Purchased Securitles pursuant to this letter agreement and the Securities Purchase
Agreement on the terms specifiedion Schedule A hereto.

|

This letter agreement il{including the Schedules hereto), the Securities Purchase
Agreement (including the Annexgs thereto), the Disclosure Schedules and the Warrant constitute
the entire agreement, and superside all other prior agreements, understandings, representations
and warranties, both written and oral, between the parties, with respect to the subject matter
hereof. This lefter agreement coinstitutes the "Letter Agreement" referred to in the Securities
Purchase Agreement. |

This letter agreement may'lLbe executed in any number of separate counterparts, each such
counterpart being deemed to be in original instrument, and all such counterparts will together
constitute the same agreement. |[Executed signature pages to this letter agreement may be
delivered by facsimile and such [facsimiles will be deemed as sufficient as if actual signature
pages had been delivered.




In witness whereof,|this letter agreement has becn duly executed and delivered by the
duly euthorized representati |es of the parties hereto as of the date written below.

UNIFED STATES DEPARTMENT OF THE TREASURY
By:

Priny Name: Neel Kashkarj
Intenim Assigtant Secretary

Title For Financial Stahility

Company: FIRST SOUTHERN BANCORP, INC.

By: |

Print iName:

Title:

Date: NG s,

VST Wb, HB6 — Laver Agreewand




In witness whereof, this| letter agreement has been duly executed and delivered by the
duly authorized representatives of the parties hereto as of the date written below.

r—p,

Date: \(\Y\UQ(‘\{ 3)', m

UNITED) STATES DEPARTMENT OF THE TREASURY

By:

Print Nzulnc:

Title;

Company:  FIRST SOUTHERN BANCORP, INC.
By:
Print Name: Fromk\‘m G ’\—_))ums'\l:\ﬁ

Tide: | Cl,eF Execdbve Officer




SCHEDULE A

ADDITIONAL TERMS AND CONDITIONS

Company Information:

Name of the Company:

First Southern Bancorp, Inc.

Corporate or other organizational form: _Corporation

Jurisdiction of Organization: State of Florida
Appropriate Federal Banking Agency:  Fedzral Reserve Bank
Notice Information: Q00{N. Federal Highway, Suite 300  Smith Mackinnon, PA

Bog)

Terms of the Purchase:

Series of Preferred Stock Purchased:

Per Share Liquidation Preference of Preferred [Stock:

|

Number of Shares of Preferred Stock Purchased:

Dividend Payment Dates on the Preferred Stock:

Series of Warrant Preferred Stock:

a Raton, FL 33432

Suite 800

255 South O

1Avenue:

Orlan;

Fixed Rate Cumulative Perpetual Preferred Stock,
Series A

$1,000.00

10,900

February 15, May 15, August 15, and November 15
of each year

Fixed Rate Curnulative Perpetual Preferred Stock,
Series B

Number of Warrant Shares: 545.00545
Number of Net Warrant Shares (afier net settlement): 545
Exercise Price of the Warrant: : $0.01
!

Purchase Price: | $10,900,000.00
Closing: .
Location of Closing:  Hughes Hubbard & Reed, LLP

One Battery Park Plaza)

New York, NY 10004 |
Time of Closing: 9:00 am EST |
Date of Closing: January 30, 2009 ;
Wire Information for Closing: ;
ABA Number: b |}
Bank: First Southern Bank
Account Name: First Southern Bancorp, Inc,
Account Number:
Beneficiary: First Southern Bancorp, Inc.

Contact for Confirmation of Wire
Information:

|

|



SCHEDULE B

CAPITALIZATION

Capitalization Date:

Common Stock

Par Value:

Total Authorized:

Qutstanding:

Subject to warrants, options, convertible securit
etc..

Reserved for benefit plans and other issuances;
Remaining authorized but unissued:

Shares issued after Capitalization Date (other th
pursuant to warrants, options, convertible secure
etc, as set forth above)

Preferred Stock

Par value:

Tatal Authorized:

Outstanding (by series):

Reserved for issuance:

Remaining authorized but unissued:

Holders of 5% or more of any class of capital stock

and primary address

December 31, 2008

$6.00 per share

10,000,000

None

None

No par value

5,000,000

None outstanding

None reserved

5,000,000

’l"'




SCHEDULE C

LITIGATION

. List any exceptions to the representation and warranty in Section 2.2(1) of the Securities Purchase Agreement
- Standard Terms. :

If none, please so indicate by checking the bolx: @




SCHEDULE D
COMPLIANCE WITH LAWS

List any exceptions to the representation and warranty in the second sentence of Section 2.2(m) of the
Securities Purchase Agreement - Standard Telrms.

If none, please so indicate by checking the bok: ﬁ

List any exceptions to the representation and warranty in the last sentence of Section 2.2(m) of the Securities
Purchase Agreement - Standard Terms.

If none, please so indicate by checking the box:é @




SCHEDULE E

REGUILATORY AGREEMENTS

List any exceptions to the representation and [warranty in Section 2.2(s) of the Securities Purchase Agreement
- Standard Terms.

If none, please so indicate by checking the box: @




EXHIBIT A
(Non-Exchange-Traded QFis, excluding S Corps

and Mutual Organizations)

SECURITIES PURCHASE AGREEMENT

STANDARD TERMS
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SECURITIES PURCI

WHEREAS, the United Sta
{ime to time agree to purchasc shar

Program (“CPP”);

WHEREAS, an eligible fin
securities to the Investor (referred
(the “Letter Agreement”) with the
Agreement — Standard Terms;

WHEREAS, the Company
businesses on competitive terms t¢

economy;

WHEREAS, the Company,
the terms of residential mortgages
market;

WHEREAS, the Company
the series of its Preferred Stock (¢
Agreement (the “Preferred Share
of its Preferred Stock (“Warrant |
Agreement (the “Warrant” and, t
and the Investor intends to purchi
Securities; and l

es Department of the Treasury
s of preferred stock an

institutions which elect to participale in the Troubled Asset

hncial institutio
o herein as the
nvestor which incorporates t

agrees to
) promote

agrees to work dili gent
as approptiate to strengthen the health of the U.S. housing

intends to issu
Preferred Stoc
5) and a warrant to purc
Preferred Stock”) s
bgether with the Pr
\se (the *“Purchase”

JASE AGREEMENT - STANDARD TERMS

Recitals:

(the “Investor”) may from
ts from eligible financial
Relief Program Capital Purchase

d warran

n electing to participate in the CPP and issue
“Company”) shall enter into a letter agreement
his Securities Purchase

expand the flow of credit to U.S. consumers and
the sustained growth and vitality of the U.S.

y, under existing programs, to modify

¢ in a private placement the number of shares of
k") set forth on Schedule A to the Letter

hase the number of shares of the series
et forth on Schedule A to the Letter

eferred Shares, the «purchased Securities™)

) from the Company the Purchased

WHEREAS, the Purchas¢

Standard Terms and the Letter Ajzreement, i
s Purchase. This
reto) and the Letter
s this “Agreement”.
‘Schedules” are to the Schedules attac

specifying additional terms of th
Terms (including the Annexes he
thercto) are together referred to 2
Agreement — Standard Terms to
Agreement. ]

NOW, THEREFORE, i;
warranties, covenants and agreeme

1.1 Purchase. On the

will be governed by this Securities Purchase

Agreement —
ncluding the schedules thereto (the “Schedules”),
Securities Purchase Agreement — Standard
Agreement (including the Schedules

All references in this Securities Purchase
hed to the Letter

h consideration of the premises, and of the representations,

nts set forth herein, the parties agrec as follows:

Article 1
Purchase; Closing

terms and subject to the conditions set forth in this Agreement,

the Company agrees to sell to th
Company, at the Closing (as hete

e Investor, and the Investor agrees to purchase from the
inafter defined), the Purchased Securities for the price set forth

on Schedule A (the “Purchase Jj’rz'ce”).

09533 1-0002-10033-NY{2 2690847 9 |



1.2 Closing.
{(a) On the terms and subj

of the Purchase (the “Closing’™) will

time and on the date set forth in Sche
place, time and date as shall be agrec

on which the Closing occurs is refer

(b)
1.2, at the Closing the Company wil

as evidenced by one or more certifig

as hereinafter provided for, in excha
transfer of immediately available U
Company on Schedule A.

{c) The respective obligs
consummate the Purchase are subjec
Company, as applicable) prior to the
authorizations of all United States a

(collectively, “Governmental Entitigs

have been obtained or made in form
be in full force and effect and all wa
law, if any, shall have expired and (
and no judgment, injunction, order ¢
purchase and sale of the Purchased |

(d) The obligation of the
fulfillment {or waiver by the Invest!
conditions:

(i) (A) the repre
Section 2.2(g) of this Agree

Subject to the fulfillm

ect to the conditions set forth in this Agreement, the closing
take place at the location specified in Schedule A, at the
dule A or as soon as practicable thereafter, or at such other
d between the Company and the Investor. The time and date
ed to in this Agreement as the “Closing Date”.

ent or waiver of the conditions to the Closing in this Section
deliver the Preferred Shares and the Warrant, in each case
ates dated'the Closing Date and bearing appropriate legends
ge for payment in full of the Purchase Price by wire

ited States funds to a bank account designated by the

tions of each of the Investor and the Company to

t to the fulfillment (or waiver by the Investor and the
Closing of the conditions that (i) any approvals or

1d other governmental, regulatory or judicial authorities

) required for the consummation of the Purchase shall

and substance reasonably satisfactory to each party and shall
iting periods required by United States and other applicable
i) no provision of any applicable United States or other law
ot decree of any Governmental Entity shall prohibit the
Securitics as contemplated by this Agreement,

Investor to consummate the Purchase is also subject to the
)r) at or prior to the Closing of each of the following

sentations and warranties of the Company set forth in (x)

ment shall bectruc and correct in all respects as though made

on and as of the Closing Daje, (y) Sections 2. 2(a) through (f) shall be true and correct in

all material respects as thou
representations and warrant
representations and warrant
other date) and (z) Sections
limitations set forth in such
Material Adverse Effect” ar

zh made on and as of the Closing Date (other than

‘es that by their terms speak as of another date, which

es shall be true and correct in all matcrial respects as of such
2.2(h} through (v) (disregarding all qualifications or

representations and warranties as to “materiality”, “Company
d words of similar import) shall be true and correct as though

made on and as of the C]osmg Date (other than representations and warranties that by

their terms speak as of anotl
and correct as of such other|
representations and warrant
correct, individually or in th

yer date, which representations and warranties shall be true

date), except to the extent that the failure of such

ies referred to in this Section 1.2(d){(i)(AXz) to be so true and

e aggregate, does not have and would not reasonably be

expected to have a Companly Material Adverse Effect and (B) the Company shall have

095331.0002-10033-N Y02 2690847 9
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performed in all material resp
Agreement at or prior to the

(i1) the Investor sh
Company by a senior executi
in Section 1.2(d)(i) have been

(iii}  the Company s
of its jurisdiction of organizaf
amendments to its certificate
organizational document (“C.
A and Annex B (the “Certific
accepted;

(iv)  (A) the Comps
bonus, incentive and other bel
parachute, severance and em;ju
respect to its Senior Executiv1
be legally enforceable, each g
writing to such changes), as 1
any debt or equity securities J
Warrant, in order to comply «

|

ects all obligations required to be performed by it under this
'losing;

all have received a certificate signed on behalf of the
¢ officer certifying to the effect that the conditions set forth
satisfied,

hall have duly adopted and filed with the Secretary of State

ion or other applicable Governmental Entity the

pr articles of incorporation, articles of association, or similar
narter’”) in substantiaily the forms attached hereto as Annex

ates of Designations™) and such filing shall have been

iny shall have effected such changes to its compensation,
nefit plans, arrangements and agreements (including golden
loyment agreements) (collectively, “Benefit Plans™) with
e Officers (and to the extent necessary for such changes to
f its Senior Executive Officers shall have duly consented in
ay be neccssary, during the period that the Investor owns
laf the Company acquired pursuant to this Agreement or the
vith Section 11 1(b) of the Emergency Economic

Stabilization Act of 2008 (“EESA") as implemented by guidance or regulation thereunder
that has been issued and is injeffect as of the Closing Date, and (B) the Investor shall

have received a certificate sig
certifying to the effect that th
satisfied;

v)

the Investor a written waiver|

Investor from any claims thafi;
result of the issuance, on or pr
the modification of, and the 2

each of the Ca

ined on behalf of the Company by a senior executive officer
e condition set forth in Section 1.2(d)(iv){(A) has been

mpany’s Senior Executive Officers shall have delivered to
in the form attached hereto as Annex C releasing the

such Senior Executive Officers may otherwise have as a

ior 1o the Closing Date, of any regulations which require
greement of the Company hereunder to modify, the terms of

any Benefit Plans with respedt to its Senior Executive Officers to eliminate any

provisions of such Benefit Pl
of Section 111(b) of the EES
has been issued and is in effe;

(vi) the Company!5
counsel to the Company (whi
dated as of the Closing Date,|

(vii) the Company

ans that would not be in compliance with the requirements
A as implemented by guidance or regulation thereunder that
ct as of the Closing Date;

shall have delivered to the Investor a written opinion from
ch may be internal counsel), addressed to the Investor and
in substantially the form attached hereto as Annex D;

shall have delivered certificates in proper form or, with the

prior consent of the Investor,

evidence of shares in book-entry form, evidencing the

Preferred Shares to Investor ¢r its designee(s); and

3-



(viii)
form attached hereto as Anne
its designee(s).

1.3 Interpretation. When g
“Articles,” “Sections,” or “Annexes”

or Annex to, this Securities Purchase
“Schedules” shall be to a Schedule to
indicated. The terms defined in the si
and vice versa. References to “herein|
Agreement as a whole and not to any
otherwise. The table of contents and

purposes only and are not part of this
“including” are used in this Agreeme
limitation.” No rule of construction a
the interpretation or enforcement of t
negotiation between sophisticated pa
mean the lawful currency of the Unit
Agreement, all references to any stat
amended, modified, supplemented or
include any rules and regulations pro
statute, rule or regulation include any,
shall mean any day except Saturday,
State of New York generally are auth
close. '

the Company shall have duly executed the Warrant in substantially the
X E and delivered such executed Warrant to the Investor or

reference is made in this Agreement to “Recitals,”

such reference shall be to a Recital, Article or Section of,
Agreement — Standard Terms, and a reference to

the Letter Agreement, in each case, unless otherwise
ngular have a comparable meaning when used in the plural,
* “hereof”, “herecunder” and the like refer to this

particular section or provision, unless the context requires

neadings ¢ontained in this Agreement are for reference

LA M

Agreement. Whenever the words “include,” "includes” or
nt, they shall be deemed followed by the words “without
bainst the drafisperson shall be applied in connection with
1is Agreement, as this Agreement is the product of

ties advised by counsel. All references to “$” or “dollars”
:d States of America. Except as expressly stated in this

ite, rule or regulation are o the statute, rule or regulation as
replaced from time to time (and, in the case of statutes,
mulgated under the statute) and (o any section of any

: successor to the section. References to a “business day”
Sunday and any day on which banking institutions in the
orized or required by law or other governmental actions to

Repr(

2.1

(a) On or prior to the Sigr
(“Disclosure Schedule™) setting forthi
necessary or appropriate either in resj
provision hereof or as an exception td
Section 2.2.

(b) “Company Material A i
business, results of operation or finan
subsidiaries taken as a whole; providy
not be deemed to include the effects ¢
“Signing Date”) in general business, '
generally in prevailing interest rates,
and price levels or trading volumes in
or any outbreak or escalation of hosti

Disclosure.
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Article 11
isentations and Warranties

ing Date, the Company delivered to the Investor a schedule
. among other things, items the disclosure of which is
»onse to an express disclosure requirement contained in a

one or more representations or warranties contained in

erse Effect” means a material adverse effect on (i) the
cial condition of the Company and its consolidated
hd, however, that Company Material Adverse Effect shall
_[f {A) changes afier the date of the Letter Agreement (the
z:conomic or market conditions (including changes
bredit availability and liquidity, currency exchange rates
| the United States or foreign securities or credit markets),
ities, declared or undeclared acts of war or terrorism, in

e




each case generally affecting the in
(B) changes or proposed changes a
principles in the United States (“GAl
interpretations thereof, or (C) chang
banking and other laws of general a

o

ustries in which the Company and its subsidiaries operate,

r the Signing Date in generally accepted accounting

AP or regulatory accounting requirements, or authoritative
25 or proposed changes after the Signing Date in securities,
plicability or related policies or interpretations of

Governmental Entities (in the case o

{ each of these clauses (A), (B) and (C), other than changes

or occurrences to the extent that such changes or occurrences have or would reasonably be
expected to have a materially disproportionate adverse effect on the Company and its
consolidated subsidiaries taken as a fvhole relative to comparable U.S. banking or financial
services organizations); or {ii) the aljility of the Company to consummate the Purchase and other
transactions contemplated by this Agreement and the Warrant and perform its obligations
hereunder or thereunder on a timely |basis,

(c) “Previously Disclose
provided, however, that disclosure i
the indicated section of this Agreem
the face of such disclosure that such

2.2 Representations and )
the Company represents and warran

Closing Date (or such other date Spe!

(a) Organization, Author!

" means information set forth on the Disclosure Schedule,
t any section of such Disclosure Schedule shall apply only to
ent except to the extent that it is reasonably apparent from
disclosure is relevant to another section of this Agreement.

W4
Warranties of the Company. Except as Previously Disclosed,

{s to the Investor that as of the Signing Date and as of the

cified herein):

ity and Significant Subsidiaries. The Company has been

duly incorporated and is validly existing and in good standing under the laws of its jurisdiction of

organization, with the necessary poy,
business in all material respects as ¢
the aggregate, had and would not rez

ver and authority to own its properties and conduct its
arrently conducted, and except as has not, individually or in
isonably be expected to have a Company Material Adverse

Effect, has been duly qualified as a foreign corporation for the transaction of business and is in

good standing under the laws of eac|
conducts any business so as to requi
would be considered a “significant s
Regulation §-X under the Securities
and is validly existing in good stand
Charter and bylaws of the Company
the Signing Date, are true, complete
effect as of the Signing Date.

5] Capitalization. The at
capital stock of the Company (includ

exchangeable for, capital stock of th
preceding the Signing Date (the “Caq,
outstanding shares of capital stock o
issued and outstanding, fully paid an
were not issued in violation of any p
does not have outstanding any securJ
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y other jurisdiction in which it owns or leases properties or
re such qualification; each subsidiary of the Company that
bsidiary” within the meaning of Rule 1-02(w) of

[Act of 1933 (the “Securities Act”), has been duly organized
ing under the laws of its jurisdiction of organization. The
copies of which have been provided to the Investor prior to
and correct copies of such documents as in full force and

ithorized capital stock of the Company, and the outstanding
ing securities convertible into, or exercisable or

= Company) as of the most recent fiscal month-end
pitalization Date”) is set forth on Schedule B. The

Fthe Company have been duly authorized and are validly

d nonassessable, and subject to no preemptive rights (and
reemptive rights). As of the Signing Date, the Company
ties or other obligations providing the holder the right to

.5-




acquire its Common Stock (“Commdn Stock™) that is not reserved for issuance as specified on
Schedule B, and the Company has ng¢t made any other commitment to authorize, issue or sell any
Common Stock. Since the Capitalization Date, the Company has not issued any shares of
Common Stock, other than (i) shares] issued upon the exercise of stock options or delivered under
other equity-based awards or other chnvertible securities or warrants which were issued and
outstanding on the Capitalization Dale and discl&sed on Scheduie B and (ii) shares disclosed on
Schedule B. Each holder of 5% or njore of any class of capital stock of the Company and such
holder’s primary address are set forth on Schedule B.

(c) Preferred Shares. Thei Preferred Shares have been duly and validly authorized,
and, when issued and delivered pursgant to this Agreement, such Preferred Shares will be duly
and validly issued and fully paid and|non-assessable, will not be issued in violation of any
preemptive rights, and will rank paripassu with or senior to all other series or classes of
Preferred Stock, whether or not issu F or outstanding, with respect to the payment of dividends

and the distribution of assets in the elvent of any dissolution, liquidation or winding up of the
Company.

(d) The Warrant and War! ant Shares. The Warrant has been duly authorized and,
when executed and delivered as contmplated hereby, will constitute a valid and legally binding
obligation of the Company enforcealile against the Company in accordance with its terms, except
as the same may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or
similar [aws affecting the enforceme;lllt of creditors’ rights generally and general equitable
principles, regardiess of whether such enforceability is considered in a proceeding at law or in
equity (“Bankruptcy Exceptions™). The shares of Warrant Preferred Stock issuable upon exercise
of the Warrant (the “Warrant Shares|') have been duly authorized and reserved for issuance upon

exercise of the Warrant and when solissued in accordance with the terms of the Warrant will be
validly issued, fully paid and non-assessable;tanid will rank pari passu with or senior to all other
series or classes of Preferred Stock, v’! hether or not issued or outstanding, with respect to the
payment of dividends and the distribtl'ltion of assets in the event of any dissolution, liquidation or

winding up of the Company.

(e)  Authorization, Enforcgability.

(i) The Company "\as the corporate power and authority to execute and
deliver this Agreement and the Warrant and to carry out its obligations hereunder and
thereunder (which includes thle issuance of the Preferred Shares, Warrant and Warrant
Shares). The execution, delivery and performance by the Company of this Agreement and
the Warrant and the consummation of the transactions contemplated hereby and thereby
have been duly authorized by ll necessary corporate action on the part of the Company
and its stockholders, and no filrther approval or authorization is required on the part of
the Company. This Agreement is a valid and binding obligation of the Company
enforceable against the Compitny in accordance with its terms, subject to the Bankruptcy
Exceptions.

09533 1-0002-10033-N Y02 2690847 9




(ii) The execution
Agreement and the Warrant 4
hereby and thereby and com

delivery and performance by the Company of this
nd the consummation of the fransactions contemplated
liance by the Company with the provisions hereof and

thereof, will not (A) violate, ¢onflict with, or result in a breach of any provision of; or
constitute a default (or an event which, with notice or lapse of time or both, would
constitute a default) under, o result in the termination of, or accelerate the performance

required by, or result in arig

of, any lien, security interest,{charge or encumbrance upon any of the properties or assets
of the Company or any subsi iliary of the Company (each a “Company Subsidiary” and,
collectively, the “Company Spbsidiaries’) under any of the terms, conditions or
provisions of (i) its organizatjonal documents or (ii) any note, bond, mortgage, indenture,
deed of trust, license, lease, agreement or other instrument or obligation to which the
Company or any Company Subsidiary is a party or by which it or any Company

Subsidiary may be bound, or
of the properties or assets of't
(B) subject to compliance wit
paragraph, violate any statute
injunction or decree applicab
their respective properties or
those occurrences that, indivi
reasonably be expected to hay

(i1i)  Other than the
of State of its jurisdiction of ¢
filings and approvals as are re
laws and such as have been m
review by, or authorization, ¢

!]t of termination or acceleration of, or result in the creation

to which the Company or any Company Subsidiary or any
he Company or any Company Subsidiary may be subject, or
h the statutes and regulations referred to in the next

rule or regulation or any judgment, ruling, order, writ,

e to the Company or any Company Subsidiary or any of
assets except, in the case of clauses (A)(ii) and (B), for
Hually or in the aggregate, have not had and would not

e a Company Material Adverse Effect.

filing of the Certificates of Designations with the Secretary
rganization or other applicable Governmental Entity, such
\quired to be made or obtained under any state “blue sky”
%ade or obtained, no notice to, filing with, exemption or
onsent or approval of, any Governmental Entity is required

to be made or obtained by the

Company in connection with the consummation by the

Company of the Purchase except for any such notices, filings, exemptions, reviews,
authorizations, consents and approvals the failure of which to make or obtain would not,

individuatly or in the aggregal
Adverse Effect.

(fH Anti-takeover Provisicns andsRights Plan. The Board of Directors of the
Company (the “Board of Directors™) ihas taken all necessary action to ensure that the transactions
contemplated by this Agreement and Ithe Warrant and the consummation of the transactions
contemplated hereby and thereby, including the exercise of the Warrant in accordance with its
terms, will be exempt from any emti--t| keover or similar provisions of thc Company’s Charter and
bylaws, and any other provisions of any applicable “moratorium”, “control share”, “fair price”,

“interested stockholder” or other anti]takcover laws and regulations of any jurisdiction.

(g) No Company Material!ﬁAdverse Effect. Since the last day of the last completed
fiscal period for which financial state[@‘nents are included in the Company Financial Statements
(as defined below), no fact, circumstance, event, change, occurrence, condition or development

te, reasonably be expected to have a Company Material

-7-
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has occurred that, individually or in {
have a Company Material Adverse E

(h) Company Financial S
the consolidated financial statements

of the last three completed fiscal yea
audited financial statements are avai
quarterly period since the last compl
Statements™). The Company Financ
consolidated financial position of the
indicated therein and the consolidate
and except as stated therein, such fin
GAAP applied on a consistent basis
from, and are in accordance with, the
Subsidiaries.

(1) Reports.
(i)
has filed all reports, registrati
together with any amendmen

he aggregate, has had or would reasonably be expected to
fiect.

ratements. :The Company has Previously Disclosed each of
of the Company and its consolidated subsidiaries for each
s of the Company (which shall be audited to the extent

able prior to the Signing Date) and each completed

>ted fiscal year (collectively the “Company Financial

al Statements present fairly in all material respects the
Company and its consolidated subsidiaries as of the dates

d results of their operations for the periods specified therein;
ancial statements {A) were prepared in conformity with
except as may be noted therein) and (B) have been prepared
boaoks and records of the Company and the Company

Since December 31, 2006, the Company and each Company Subsidiary

an, documents, filings, statements and submissions,
s thereto, that it was required to file with any Governmental

Entity (the foregoing, collect
assessments duc and payable
individually or in the aggreg

11

vely, the “Company Reports”) and has paid all fees and
in connection therewith, except, in cach case, as would not,

|tt:, reasonably be expected to have a Company Material

Adverse Effect. As of their rspective dates of filing, the Company Reports complied in

all material respects with all g
applicable Governmental Ent

(i) The records, s
the Company Subsidiaries are
(including any electronic, me:
not) that are under the exclus
Company Subsidiaries or thei
therefrom), except for any no|
reasonably be expected to has
accounting controls described
implemented and maintains a

‘tatutes and applicable rules and regulations of the
ties.

vstems, controls, data and information of the Company and
recorded, stored, maintained and operated under means
chanical or photographic process, whether computerized or

]

ive ownership and direct control of the Company or the

r accountants (including all means of access thereto and
n-exclusive ownership and non-direct control that would not
€ a material adverse effect on the system of internal

below in this Section 2.2(i)(ii}. The Company (A) has
dequate disclosure controls and procedures to ensure that

material information relating
Subsidiaries, is made known {

of the Company by others wit

recent evaluation prior to the
audit committee of the Board
weaknesses in the design or o

adversely affect the Company,

information and (y) any fraud

095331-0002-10033-NY02 2690847 9

:o the Company, including the consolidated Company

0 the chief executive officer and the chief financial officer
hin those entities, and (B) has disclosed, based on its most
§igning Date, to the Company’s outside auditors and the
of Directors (x) any significant deficiencies and material
beration of internal controls that are reasonably likely to

"5 ability to record, process, summarize and report financial

whether or not material, that involves management or
L3 PR
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other employees who have a
financial reporting.

m No Undisclosed Liab
Subsidiaries has any liabilities or ob

significant role in the Company’s internal controls over

lities. Neither the Company nor any of the Company
igations of any nature (absolute, accrued, contingent or

otherwise) which are not properly re

flected or reserved against in the Company Financial

Statements to the extent required to pe so reflected or reserved against in accordance with

GAAP, except for (A) liabilities thatlhave arisen since the last fiscal ycar end in the ordinary and
usual course of business and consistént with past practice and (B) liabilities that, individually or

in the aggregate, have not had and w
Material Adverse Effect.

(k) Offering of Securities,
has taken any action {including any
circumstances which would require t
the Purchased Securities under the S

and Exchange Commission (the “SE{™

otfering, issuance or sale of any of th
Agreement to the registration requirei

i
1)) Litigation and Other

‘ uld not reasonably be expected to have a Company
I
i

Neither the Company nor any persen acting on its behalf
ffering of any securities of the Company under
he integration of such offering with the offering of any of
rcurities Act, and the rules and regulations of the Securities
) promulgated thereunder), which might subject the
¢ Purchased Securities to Investor pursuant to this
ments of the Securities Act.

'roceedings. Except (i) as set forth on Schedule C or (ii) as

would not, individually or in the agg

Adverse Effect, there is no (A) pendj)

action, suit, investigation or proceedi
which any of their assets are subject

any order, judgment or decree or (B)i

;'egate, reasonably be expected to have a Company Material
ng or, to the knowledge of the Company, threatened, claim,
ng, against the Company or any Company Subsidiary or to
nor is the Company or any Company Subsidiary subject to
unresolved violation, criticism or exception by any

Governmental Entity with respect to
the Company or any Company Subsi

(m)
reasonably be expected to have a Coj
Company Subsidiaries have all perm
of, and have made all filings, applica
required in order to permit them to oy
business as presently conducted and
Company Subsidiary. Except as set {
Subsidiaries have complied in all resj
is, to the knowledge of the Company
the Company, have been threatened t

applicable domestic (federal, state or|
regulation, policy or guideline, order]

Governmental Entity, other than such
individually or in the aggregate, reasd

Compliance with Law

any report or relating to any examinations or inspections of
dlarles

s. Except as would not, individually or in the aggregate,
npany Material Adverse Effect, the Company and the

ts, licenses, franchises, authorizations, orders and approvals
lions and registrations with, Governmental Entities that are
vn or lease their properties and assets and to carry on their
hat are material to the business of the Company or such
orth on Schedule D, the Company and the Company

sects and are not in default or violation of, and none of them
under investigation with respect to or, to the knowledge of
D be charged with or given notice of any violation of, any
local) or foreign law, statute, ordinance, license, rule,
demand, writ, injunction, decree or judgment of any
noncompliance, defaults or violations that would not,
inably be expected to have a Company Material Adverse

Effect. Except for statutory or regulatory restrictions of general application or as set forth on

Schedule D, no Governmental Entlty

095311-0002-10013-NY02 2650847 ¢

thas placed any restriction on the business or properties of
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the Company or any Company Subs
reasonably be expected to have a Co,

(n) Employee Benefit Ma

diary that V\fl(,)l.lld, individually or in the aggregate,
mpany Material Adverse Effect.

tters. Except as would not reasonably be expected to have,

either individually or in the aggregat
benefit plan” (within the meaning of
Act of 1974, as amended (“ERISA™)
officer or director of the Company o
organization which is a member of a
Section 414 of the Internal Revenue
maintained or contributed to by the (
which the Company or any member
actual or contingent (each, a “Plan™)
the requirements of all applicable sta
(B) with respect to each Plan subject
(B), any plan subject to Title IV of
Group previously maintained or cont
“reportable event” (within the meani
event for which the notice period refi
occurred in the three years prior to thI
“accumulated funding deficiency” (w
of the Code), whether or not waived,
is reasonably expected to occur, (3) 4
the present value of all benefits acerd

=, a Company Material Adverse Effect: (A} each “employee
Section 3(3) of the Employee Retirement Income Security
providing benefits to any current or former employee,

any member of its “Controlled Group” (defined as any
controlled group of corporations within the meaning of
Code of 1986, as amended (the “Code™)) that is sponsored,
lompany or any member of its Controlled Group and for

bt its Controlled Group would have any liability, whether
has been maintained in compliance with its terms and with
tutes, rules and regulations, including ERISA and the Code;
’to Title IV of ERISA (including, for purposes of this clause
lRISA that the Company or any member of its Controlled
ributed to in the six years prior to the Signing Date), (1) no
ng of Section 4043(c) of ERISA), other than a reportable
srred to in Section 4043(c) of ERISA has been waived, has
e Signing Date or is reasonably expected to occur, (2) no
ithin the meaning of Section 302 of ERISA or Section 412
has occurred in the three years prior to the Signing Date or
ne fair market value of the asscts under each Plan exceeds
ed under such Plan (determined based on the assumptions

used to fund such Plan) and (4) neith

er the Company nor any member of its Controtled Group

has incurred in the six years prior to the Signing Date, or reasonably expects to incur, any
liability under Title IV of ERISA (other than contributions to the Plan or premiums to the PBGC

in the ordinary course and without dd

“multiemployer plan”, within the me
that is intended to be qualified under
determination letter from the Internal
not been revoked, or such a determin
the Signing Date, and nothing has oc
reasonably be expected to cause the |
favorable determination letter.

(0)

expected to have a Company Material

Subsidiaries have filed all federal, sta
required to be filed through the Signi

|

ifault) in respect of a Plan (including any Plan that is a
aning of Section 4001(c)(3) of ERISA); and (C) each Plan
Secticn 401(a) of the Code has received a favorable
‘Revenue Service with respect to its qualified status that has
ntion letter has been timely applied for but not received by
surred, whether by action or by failure to act, which could

nss, revocation or denial of such qualified status or

Taxes. Except as wou:ild not, individually or in the aggregate, reasonably be
I Adverse Effect, (i) the Company and the Company
te, local and foreign income and franchise Tax returns

ng Date, subject to permitted extensions, and have paid all

Taxes due thereon, and (ii) no Tax deficiency has been determined adversely to the Company or
any of the Company Subsidiaries, not: does the Gompany have any knowledge of any Tax

deficiencies. “Tax” or “Taxes” mean
property, sales, use, license, excise, fi

;,any federal, state, local or foreign income, gross receipts,
anchise, employment, payroll, withholding, alternative or

add on minimum, ad valorem, transfel or excise tax, or any other tax, custom, duty,

09533 1-0002-16033-NY02.2690847.9
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governmental fee or other like ass\ﬁ:ssI
interest or penalty, imposed by any (

Properties and Leases

(p)

ment or charge of any kind whatsoever, together with any
iovernmental Entity.

Except as would net, individually or in the aggregate,

reasonably be expected to have a Coi

Company Subsidiaries have good an
properties and assets owned by them
defects that would affect the value th
by them. Except as would not, indiv
Company Material Adverse Effect, tl
real or personal property under valid
interfere with the use made or to be

(qQ) Environmental Liability

npany Material Adverse Effect, the Company and the

1 marketable title to all real properties and all other

in each case free from liens, encumbrances, claims and
ereof or interfere with the use made or to be made thereof
dually or in the aggregate, rcasonably be expected to have a
1e Company and'the Company Subsidiaries hold all leased
and enforceable leases with no exceptions that would

nade thereof by them.

tv. Except as would not, individually or in the aggregate,

reasonably be expected to have a Col

(i) there is no leg
any nature seeking to impose
imposition of, on the Compan

hpany Material Adverse Effect:

1], administrative, or other proceeding, claim or action of
or that would reasonably be expected to result in the
y or any Company Subsidiary, any liability relating to the

release of hazardous substances as defined under any local, state or federal environmental

statute, regulation or ordinang
Compensation and Liability /1
i

threatened against the Comp

to the ComparzI

{e including the Comprehensive Environmental Response,
ct of 1980, pending or, to the Company’s knowledge,

ny or any Company Subsidiary;

(ii) ]y’s knowledge, there is no reasonable basis for any such
proceeding, claim or action; aind
(itiy  neither the Cofnpany nor any Company Subsidiary is subject to any

agreement, order, judgment oi
party imposing any such envif

(r)

Risk Management Ins]

[ decree by or with any court, Governmental Entity or third
ronmental hablhty

[ § [

aggregate, reasonably be expected t
instruments, including, swaps, caps,

o

truments Except as would not, individually or in the
have a Company Material Adverse Eftect, all derivative
loors and option agreements, whether entered into for the

Company’s own account, or for the a count of one or more of the Company Subsidiaries or its or

their customers, were entered into (i)
with prudent practices and in all mater
regulatory policies and (iii) with coup
and each of such instruments constit
or one of the Company Subsidiaries,

limited by the Bankruptcy Exception.“\.

to the knowledge of the Company, an
under any such agreement or arrange:

or in the aggregate, reasonably be ex;!')ecled to have a Company Material Adverse Effect.

095331-0002-10033-N Y02 2690847 9

lonly in the ordinary course of business, (ii) in accordance
ial respects with all applicable laws, rules, regulations and
\terpartles believed to be financially responsible at the time;
tes the valid and legally binding obligation of the Company
enforceable in accordance with its terms, except as may be
Neither the Company or the Company Subsidiaries, nor,
iy other party thereto, is in breach of any of its obligations
nent other than such breaches that would not, individually
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1
[

(s)

LI

Agreements with Reg!u!atorv Agencies. Except as set forth on Schedule E, neither

the Company nor any Company Subkidiary is subject to any material cease-and-desist or other

similar order or enforcement action issued by, or is a party to any material written agreement,
consent agreement or memorandum pf understanding with, or is a party to any commitment letter

or similar undertaking to, or is subje
has adopted any board resolutions at
Appropriate Federal Banking Agenc
Subsidiaries) that currently restricts
any material manner relates to its ca
practices, its ability to pay dividends
procedures, its internal controls, its 1
sentence, a “Regulatory Agreement”
advised since December 31, 2006 by,

initiating, ordering, or requesting any

Company Subsidiary are in compliar
to which it is party or subject, and ne
received any notice from any Goverr
Company Subsidiary is not in compl

Agreement, "Appropriate Federal Ba

. |
agency” with respect to the Companjl'

Section 3(q) of the Federal Deposit |

Q)] Insurance. The Comy
reputable insurers against such risks
reasonably has determined to be prud
and the Company Subsidiaries are in
not in default under any of the mater
force and effect, all premiums and of
and all claims thereunder have been
would not, individually or in the aggj
Adverse Effect. ;

i

]

(W) Intellectual Property. “
reasonably be expected to have a Coi
Company Subsidiary owns or otherw
including all trademarks, trade dress,
inventions, trade secrets, know-how,
the conduct of their existing business
specifications of any of its branch fa¢
any claims of ownership by current ¢
neither the Company nor any of the (
misappropriating or violating, nor ha
any written (or, to the knowledge of
them has materially infringed, dilutec
owned by any other person. Except z

095331-0002-10033-NY02 26908479
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0
]

Lt to any capital directive by, or since December 31, 2006,

the request of, any Governmental Entity (other than the

es with jurisdiction over the Company and the Company

n any material respect the conduct of its business or that in
ital adequacy, its liquidity and funding policies and

its credit, risk management or compliance policies or

nanagement or its operations or business (each item in this

, nor has the Company or any Company Subsidiary been
any such Governmental Entity that it is considering issuing,
such Regulatory Agreement. The Company and each

ce in all material respects with each Regulatory Agreement
ither the Company nor any Company Subsidiary has

mental Entity indicating that either the Company or any
ance in all material respects with any such Regulatory
nking Agency" means the “appropriate Federal banking

or such Company Subsidiaries, as applicable, as defined in
nsurance Act (12 U.S.C. Section 1813(q)).

any and the Company Subsidiaries are insured with

and in such amounts as the management of the Company
ent and consistent with industry practice. The Company
material compliance with their insurance policies and are
al terms thereof, each such policy is outstanding and in full
her payments due under any material policy have been paid,
iled in due and timely fashion, except, in each case, as
‘egate, reasonably be expected to have a Company Material

Except as would not, individually or in the aggregate,
npany Material Adverse Effect, (i) the Company and each
ise has the right to use, all intellectual property rights,

trade names, service marks, domain names, patents,

works of authorship and copyrights therein, that are used in
es and all rights relating to the plans, design and

ilities (“Proprietary Rights) free and clear of all liens and
r former employees, contractors, designers or others and (ii)
Company Subsidiaries is materially infringing, diluting,

5 the Company or any or the Company Subsidiaries received
he Company, oral) communications alleging that any of

, misappropriated or violated, any of the Proprietary Rights
s would not, individually or in the aggregate, reasonably be

-12-




expected to have a Company Materiz
person is infringing, diluting, misapp
Company Subsidiaries sent any writt
person has infringed, diluted, misap

by the Company and the Company SPL

) Brokers and Finders.
financial advisory, brokerage, finder
Agreement or the Warrant or the trar
arrangements made by or on behalf ¢
Investor could have any liability.

31 Commercially Reasor

1| Adverse Effect, to the Company’s knowledge, no other
ropriating or violating, nor has the Company or any or the
en communications since January 1, 2006 alleging that any
opriated or violated, any of the Proprietary Rights owned
bsidiaries.

No broker, finder or investment banker is entitled to any
s or other fee or commission in connection with this
sactions contemplated hereby or thereby based upon

f the Company or any Company Subsidiary for which the

Article 111
Covenants

abte Efforts. Subject to the terms and conditions of this

Agreement, each of the parties will y
or cause to be taken, all actions, and
desirable, or advisable under applical

promptly as practicable and otherwis

hereby and shall use commercially re
end.

3.2 Expenses. Unless oth

se its commercially reasonable efforts in good faith to take,
to do, or cause to be done, all things necessary, proper or
ble laws, 50 as to permit consummation of the Purchasc as
¢ to enable consummation of the transactions contemplated
asonable efforts to cooperate with the other party to that

srwise provided in this Agreement or the Warrant, each of

the parties hereto will bear and pay all costs and expenses incurred by it or on its behalf in

connection with the transactions con'iemplated under this Agreement and the Warrant, including

fees and expenses of its own ﬁnanciéj.l or other consultants, investment bankers, accountants and

counsel.

3.3

Sufficiency of Authorélized Warr.

‘ i

SR
ant Preferred Stock; Exchange Listing.

(a)

effectuate such exercise.

(b) If the Company lists i

Company shall, if requested by the Iy

Preferred Shates and Warrant Shares
as promptly as practicable following

34 Certain Notifications

During the period fl‘Ol;
been fully exercised, the Company sl
preemptive or similar rights, a sutfc[

'n the Closing Date until the date on which the Warrant has
1all at all times have reserved for issuance, free of
ent number of authorized and unissued Warrant Shares to

s Common Stock on any national securities exchange, the
ivestor, promptly use its reasonable best efforts to cause the
to be approved for listing on a national securities exchange
such request.

Until Closing. From the Signing Date until the Closing, the

Company shall promptly notify the Iitvestor of (i) any fact, event or circumstance of which it is
aware and which would reasonably be expected to cause any representation or warranty of the

Company contained in this Agreement to be untrue or inaccurate in any material respect or to

09533 1-0002-10033-NY(2.2650847.9
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cause any covenant or agreement of
complied with or satisfied in any ma
fact, circumstance, event, change, oc
is aware and which, individually or i
have a Company Material Adverse I;
pursuant to this Section 3.4 shall not

he Company contained in this Agreement not to be
erial respect and (ii) except as Previously Disclosed, any

currence, condition or development of which the Company

n the aggregate, has had or would reasonably be expected to
ffect; provided, however, that delivery of any notice

limit or affect any rights of or remedies available to the

ure to comply with this Section 3.4 shall not constitute a

Investor; provided, further, that a fai
breach of this Agreement or the failu

uniess the underlying Company Mat{-t

result in the failure of a condition set

35 Access, Information a

re of any condition set forth in Section 1.2 to be satisfied
rial Adverse Effect or material breach would independently
forth in Section 1.2 to be satisfied.

nd Confidentiality.

(a) From the Signing Da
Preferred Shares having an aggregat

|

te until the date when the Investor holds an amount of

liquidation value of less than 10% of the Purchase Price,

the Company will permit the Investof and its agents, consultants, contractors and advisors (x)
acting through the Appropriate Fedeial Banking Agency, or otherwise to the extent necessary to
evaluate, manage, or transfer its investment in the Company, {o examine the corporate books and
make copies thereof and to discuss thje affairs, finances and accounts of the Company and the
Company Subsidiaries with the prindipal officers of the Company, all upon reasonable notice and
at such reasonable times and as oﬁenI as the Investor may reasonably request and (v) to review

any information material to the Inves
to its Appropriate Federal Banking

be conducted during normal busim:s.i
with the conduct of the business of ti]
or any Company Subsidiary to disclc:
prohibited by applicable law or rcgulI

expected to cause a violation of any ¢

Subsidiary is a party or would cause
Subsidiary (provided that the Compal
appropriate substitute disclosure arral

clause (ii) apply).

(b) From the Signing Dat
Warrant Shares have been redeemed
delivered, to the Investor:

(1) as soon as aval
in any event within 90 days th
the end of such fiscal year, an
cash flows of the Company fa
GAAP and setting forth in ca

fiscal year of the Company, a

statements are available; and |

09533 1-0002-10033-NY02,2650847.9

tor’s 1nveslmenl m lhe Company prov:ded by the Company

i hours and in such manner as not to interfere unreasonably
te Company, and nothing herein shall require the Company
sc any information to the Investor to the extent (i)

ation, or (ii) that such disclosure would reasonably be
greement to which the Company or any Company

h risk of a loss of privilege to the Company or any Company
hy shall use commercially reasonable efforts to make
ngements under circumstances where the restrictions in this

2 until the date on which all of the Preferred Shares and
in whole, the Company will deliver, or will cause to be

lable after the end of each fiscal year of the Company, and
ereafter, a consolidated balance sheet of the Company as of
d consolidated statements of income, retained earnings and
r such year, in each case prepared in accordance with

:h case in comparative form the figures for the previous

ad which shall be audited to the extent audited financial
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(ii)
other stockholders of the Co

(c) The Investor will use
efforts to cause its agents, consultan
public records, books, contracts, inst
(collectively, “Information™) conce

as soon as available after the end of the first, second and third quarterly
periods in each fiscal year offt

he Company, a copy of any quarterly reports provided to
pany or Company management.

reasonable best efforts to hold, and will use reasonable best
S,

:
o

, contractars and advisors to hold, in confidence all non-
uments, computer data and other data and information
ing the Company furnished or made available to it by the

Company or its representatives pursu.“ ant to this Agreement (except to the extent that such
information can be shown to have been (i) previously known by such party on a non-confidential
basis, (ii} in the public domain throuzh no fault of such party or (iii} later lawfully acquired from
other sources by the party to which if was furnished (and without violation of any other

confidentiality obligation)); provide
disclosing any Information to the ex
subpoena or similar legal process.

(d)
the Investor to a transferee or assignI
a liquidation preference or, in the cag

i

The Investor’s inform

/

)

that nothing herein shall prevent the Investor from
ent required by applicable laws or regulations or by any

ation rights pursuant to Section 3.5(b) may be assigned by
e of the Purchased Securities or the Warrant Shares or with
¢ of the Warrant, the liquidation preference of the

underlying shares of Warrant Prefen}ed Stock, no less than an amount equal to 2% of the initial

aggregate liquidation preference of t

)

4.1  Purchase for Investme
and the Warrant Shares have not bee
securities laws. The Investor (a) is ac
from registration under the Securities
distribute them to any person in violz
securities laws, (b) will not sell or ot

Warrant Shares, except in complianc
of the Securities Act and any applica

\e Preferred Shares.

Article IV
Additional Agreements

:nt. The [nvestor acknowledges that the Purchased Securities
h registered-under the Securities Act or under any state
quiring the Purchased Securities pursuant to an exemption
Act solely for investment with no present intention to

tion of the Securities Act or any applicable U.S. state
ierwise dispose of any of the Purchased Securities or the

2 with the registration requirements or exemption provisions
ple U.S. state securities laws, and {(c) has such knowledge

and experience in financial and busin
of evaluating the merits and risks of
decision,

4.2 Legends.
(a) The Investor agrees th

Warrant will bear a legend substantia:

{I
|

‘ess matters and in investments of this type that it is capable
he Purchase and of making an informed investment

at all certificates or other instruments representing the
11y to the following effect:

“THE SECURITIES REPRESi:iENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR THE

SECURITIES LAWS OF AN,

09533 1-0002-10033-N Y02 2650847 9

Y STATE AND MAY NOT BE TRANSFERRED, SOLD
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representing the Preferred Shares an
following effect:

OR OTHERWISE DISPOSE
STATEMENT RELATING

APPLICABLE STATE SEC
FROM REGISTRATION Ul

THIS INSTRUMENT 1S IS¢
TRANSFER AND OTHER |
AGREEMENT BETWEEN

INVESTOR REFERRED T(
ISSUER. THE SECURITIE
BE SOLD OR OTHERWISH
SAID AGREEMENT. ANY|
WITH SAID AGREEMENT]

(b)

In addition, the Inves

“THE SECURITIES REPRE
ACCOUNTS, DEPOSITS O
INSURED BY THE FEDER
OTHER GOVERNMENTAL

THE SECURITIES REPRES

D OF EXCEPT WHILE A REGISTRATION

'HERETO IS IN EFFECT UNDER SUCH ACT AND
URITIES LAWS OR PURSUANT TO AN EXEMPTION
NDER SUCH ACT OR SUCH LAWS,

UED SUBJECT TO THE RESTRICTIONS ON
?ROVISIONS OF A SECURITIES PURCHASE

'HE ISSUER OF THESE SECURITIES AND THE

) THEREIN, A COPY OF WHICH IS ON FILE WITH THE
5> REPRESENTED BY THIS INSTRUMENT MAY NOT
TRANSFERRED EXCEPT IN COMPLIANCE WITH
SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WILL BE vOID.”

or agrees that all certificates or other instruments
] the Warrant Shares will bear a legend substantially to the

SENTED BY THIS INSTRUMENT ARE NOT SAVINGS
R OTHER OBLIGATIONS OF A BANK AND ARE NOT
AL DEPOSIT INSURANCE CORPORATION OR ANY
AGENCY.

ENTED BY THIS INSTRUMENT HAVE NOT BEEN

REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE

“SECURITIES ACT™), OR 1
NOT BE TRANSFERRED,
A REGISTRATION STATE

IHE SECURITIES LAWS OF ANY STATE AND MAY
>OLD OR OTHERWISE DISPOSED OF EXCEPT WHILE
MENT RELATING THERETO IS IN EFFECT UNDER

SUCH ACT AND APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO
AN EXEMPTION FROM RJrGISTRATION UNDER SUCH ACT OR SUCH LAWS.
EACH PURCHASER OF T}-,[E SECURITIES REPRESENTED BY THIS
INSTRUMENT IS NOTIFIED THAT THE SELLER MAY BE RELYING ON THE

EXEMPTION FROM SECT],
144A THEREUNDER. AN\[
Y ITS ACCEPTANCE HEREOF (1) REPRESENTS THAT

BY THIS INSTRUMENT B

[T IS A “QUALIFIED INSTI

UNDER THE SECURITIES

ON 5 OF THE SECURITIES ACT PROVIDED BY RULE
TRANSFEREE OF THE SECURITIES REPRESENTED

’TUTIONAL BUYER” (AS DEFINED IN RULE 144A
IACT), (2) AGREES THAT IT WILL NOT OFFER, SELL

OR OTHERWISE TRANSFER THE SECURITIES REPRESENTED BY THIS

INSTRUMENT EXCEPT (Al PURSUANT TO A REGISTRATION STATEMENT
WHICH IS THEN EFFECTIVE UNDER THE SECURITIES ACT, (B) FOR SO LONG
AS THE SECURITIES REP EESENTED BY THIS INSTRUMENT ARE ELIGIBLE
FOR RESALE PURSUANT TO RULE 144A, TO A PERSON IT REASONABLY
BELIEVES IS A “QUALIFI[ D INSTITUTIONAL BUYER"” AS DEFINED IN RULE

144A UNDER THE SECURI

ACCOUNT OR FOR THE Al

095331.0002-10033-NY02 2690847 9

TIES ACT THAT PURCHASES FOR ITS OWN
CCOUNT OF A QUALIFIED INSTITUTIONAL BUYER
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TO WHOM NOTICE IS GIYEN THAT THE TRANSFER IS BEING MADE IN
RELIANCE ON RULE 1444, (C) TQ THE ISSUER OR (D) PURSUANT TO ANY
OTHER AVAILABLE EXE| VIPT[ON FROM THE REGISTRATION
REQUIREMENTS OF THE|SECURITIES ACT AND (3) AGREES THAT IT WILL
GIVE TO EACH PERSON 7O WHOM THE SECURITIES REPRESENTED BY THIS
INSTRUMENT ARE TRANSFERRED A NOTICE SUBSTANTIALLY TO THE
EFFECT OF THIS LEGEND.

I
i

THIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON
TRANSFER AND OTHER RROVISIONS OF A SECURITIES PURCHASE
AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE
INVESTOR REFERRED T() THEREIN, A COPY OF WHICH IS ON FILE WITH THE
ISSUER. THE SECURITIERS REPRESENTED BY THIS INSTRUMENT MAY NOT
BE SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH
SAID AGREEMENT. ANY|SALE OR OTHER TRANSFER NOT IN COMPLIANCE
WITH SAID AGREEMENT|WILL BE vOID.”

‘urchased Securities or Warrant Shares (i) become registered
gible to be transferred without restriction in accordance
from registration under the Securitics Act (other than Rule
certificates or other instruments representing such

res, which shall not contain the applicable legends in

led that thésnvestor surrenders to the Company the
instruments.

(c) In the event that any |
under the Securities Act or (ii) are el
with Rule 144 or another exemption
144A), the Company shall issue new
Purchased Securities or Warrant Sha
Sections 4.2(a) and (b) above; provig
previously issued certificates or othef

43 Certain Transactions.i The Company will not merge or consolidate with, or sell,
transfer or lease all or substantially all of its property or assets to, any other party uniess the
successor, transferec or lessee party (or its ultimate parent entity), as the case may be (if not the
Company), expressly assumes the dug and punctual performance and obscrvance of each and
every covenant, agreement and condftlon of this Agreement to be performed and observed by the
Company.

|
44  Transfer of Purchased: Securitics and Warrant Shares; Restrictions on Exercise of
the Warrant. Subject to compliance ]'[\/ith applicable securities laws, the Investor shall be
permitted to transfer, sell, assign or otherwise dispose of (“Transfer™) all or a portion of the
Purchased Securities or Warrant Shares at any time, and the Company shall take all steps as may
be reasonably requested by the Investor to facilitate the Transfer of the Purchased Securities and
the Warrant Shares; provided that the| Investor shall not Transfer any Purchased Securities or
Warrant Shares if such transfer would require the Company to be subject to the periodic
reporting requirements of Section 13 ’or 15(d) of the Securities Exchange Act of 1934 (the
“Exchange Act”). In furtherance of the foregoing, the Company shall provide reasonable

cooperation to facilitate any Transfery
as is reasonable under the circumstan
Company and its business as a propo:
information as is required by Sectioni

0935331-0002-10033-NY02.2650847 9

L of the Purchased Sccurities or Warrant Shares, including,

tes, by furnishing such information concerning the
ed tranisferba may reasonably request (including such

i4.5(k)) and making management of the Company
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reasonably available to respond to
customary practice, subject in all ¢
confidentiality agreement.

4.5

(a) Unless and until the
Section |3 or 15(d) of the Exchang
the provisions of this Section 4.5 (g
covenants and agrees that it shall c¢
date that it becomes subject to such

(b)

Registration Rights.

Registration.

(i) Subject to th
covenants and agrees that as
becomes subject to the repo

questions of a proposed transferee in accordance with
\ses to the proposed transferee agreeing to a customary

Company becomes subject to the reporting requirements of

e Act, the Company shall have no obligation to comply with
ther than Section 4.5(b)(iv)-(vi)); provided that the Company
ymply with this Section 4.5 as soon as practicable after the
reporting requirements.

.
ooty L

> terms and conditions of this Agreement, the Company
promptly as practicable after the date that the Company
ting requirements of Section [3 or 13(d) of the Exchange Act

(and in any event no later th
with the SEC a Shelf Regist
otherwise designate an exist
the Registrable Securities),
theretofore been declared ef]
Company shall use reasona

be declared or become el’feé‘]

an 30 days thereafter), the Company shall prepare and file
ration Statement covering all Registrable Securities (or

ing Shelf Registration Statement filed with the SEC to cover
nd, to the extent the Shelf Registration Statement has not
[ective or is not automatically effective upon such filing, the
lle best efforts to cause such Shelf Registration Statement to
live and to keep such Shelf Registration Statement

continuously effective and il'} compliance with the Securities Act and usable for resale of
such Registrable Securities for a period from the date of its initial effectiveness until such

time as there are no RegistraI

Registration Statement (or a
Registration Statement expiy
eligible to file a registration

obligated to file a Shelf Reg
writing by the Investor.

(it) Any registrati
of a shelf registration on an &
“Shelf Registration Statemen

|bfe Securities remaining (including by refiling such Shelf
new Shelf Registration Statement) if the initial Shelf

es). Notwithstanding the foregoing, if the Company is not
statement on Form S-3, then the Company shall not be
stration Statement unless and until requested to do so in

on pursuant o, Section 4.5(b)(i) shall be effected by means
ppropriate form under Rule 4135 under the Securities Act (a
7). 1If the Investor or any other Holder intends to distribute

any Registrable Securitics b)’ means of an underwritten offering it shall promptly so

advise the Company and the
distribution, including the ac
Company shall not be requir
Securities unless the expecte

initial aggregate liquidation f

liquidation preference is less
liquidation preference of the

lead underwriters in any such

09533 1-0002-10033-N Y02 2690847 ¢

Company shall take all reasonable steps to facilitate such
ions required pursuant to Section 4.5(d); provided that the
:d to facilitate an underwritten offering of Registrable

i gross proceeds from such offering exceed (i) 2% of the
reference of the Preferred Shares if such initial aggregate
than $2 billion and (ii) $200 million if the initial aggregate
Preferred Shares is equal to or greater than $2 billion. The
distribution shall be selected by the Holders of a majority

-] 8-




of the Registrable Securitie
permitted under applicable
broker-dealer Affiliate of lw

distribution,
(iit)  The Compan

i f

5 to be distributed; provided that to the extent appropriate and

aw, such Holders shall consider the qualifications of any
e Company in selecting the lead underwriters in any such

y shall not be required to effect a registration (including a

resale of Registrable Securit

ies from an effective Shelf Registration Statement) or an

underwritten offering pursuEnt to Section 4.5(b): (A) with respect to securities that are
not Registrable Securities; or (B) if the Company has notified the Investor and all other
Holders that in the good faith judgment of the Board of Directors, it would be materially
detrimental to the Company or its securityholders for such registration or underwritten
offering to be effected at suth time, in which event the Company shall have the right to
defer such registration for a|period of not more than 45 days after receipt of the request of

the Investor or any other Hqglder; provided that such right to delay a registration or

underwritten offering shall

generally exercised (or is ¢cq
of similar securities that hay
12-month period and not m

(iv)  If during any

e exercised by the Company (1) only if the Company has
ncurrently exercising) similar black-out rights against holders

e registration rights and (2) not more than three times in any

re than 90 days in the aggregate in any 12-month period.

period when an effective Shelf Registration Statement is not

available, the Company proposes to register any of its equity securities, other than a
registration pursuant to Section 4. 5(b)(i) or a Special Registration, and the registration
form to be filed may be used for the registration or qualification for distribution of

Registrable Sccurities, the
all other Holders of its inten|
days prior to the anticipated
Registrable Securities with i
for inclusion therein within

“Piggyback Registration™).

withdraw its Registrable Sec¢
notice to the Company and 1
business day prior to the pla
Company may terminate or

ompany will give prompt written notice to the Investor and
ion to effect such a registration (but in no event less than ten

filing date) and will include in such registration all
espect to which the Company has received written requests
en business days after the date of the Company’s notice (a

Any such person that has made such a written request may
urities from such Piggyback Registration by giving written
he managing underwriter, if any, on or before the fifth

ned effective date of such Piggyback Registration. The
vithdraw any registration under this Section 4.5(b)(iv) prior

to the effectiveness of such fegistration, whether or not Investor ar any other Holders

have elected to include Regi

strable Securities in such registration.

(v) If the registra
underwritten, the Company
written notice given pursuan

iition referred to in Section 4.5¢(b)(iv) is proposed to be
vill so advise Investor and all other Holders as a part of the
[ to Section 4.5(b)(iv). In such event, the right of Investor

and all other Holders to regigtration pursuant to Section 4.5(b) will be conditioned upon
such persons’ participation i such underwriting and the inclusion of such person’s

Registrable Securities in thel

securitics as the securities to

bnderwﬂtmé if such securities are of the same class of
,bc offered in the underwritten offering, and each such

person will (together with th_ Company and the other persons distributing their securities
through such underwriting) enter into an underwriting agreement in customary form with

-19-
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the underwriter or underwr
that the Investor {as oppose
person in connection with
terms of the underwriting, s
to the Company, the manag
participating in the underw

(vi)  Ifeither (x)
more third parties to includ
Registration Statement purg
under Section 4.5(b)(iv) reﬂ

ters selected for such underwriting by the Company; provided
d to other Holders) shall not be required to indemnify any

ny registration. If any participating person disapproves of the
uch person may elect to withdraw therefrom by written notice
ing underwriters and the Investor (if the Investor is

iting).

he Company grants “piggyback™ registration rights to one or
> their securities in an underwritten offering under the Shelf
uant to Section 4.5(b)(ii) or (y) a Piggyback Registration

rtes to an underwritten offering on behalf of the Company,
and in either case the manaping underwriters advise the Company that in their reasonable
opinion the number of secufities requested to be included in such offering exceeds the
number which can be sold without adversely affecting the marketability of such offering
(including an adverse effect on the per share offering price), the Company will include in
such offering only such number of securities that in the reasonable opinion of such
managing underwriters can [be sold without adversely affecting the marketability of the
offering (including an adverse effect on the per share offering price), which securities
will be so included in the following order of priority: (A) first, in the case of a Piggyback
Registration under Section ¢.5(b)(iv), the securities the Company proposes to sell, (B)
then the Registrable Securit{ies of the Investor and all other Holders who have requested
inclusion of Registrable Secsjurities pursuant to Section 4.5(b)(ii) or Section 4.5(b)(iv), as
applicable, pro rata on the basis of the aggregate number of such securities or shares

owned by each such perscmr
been requested to be so incl
however, that if the Compar,
with respect to its securities
hereby then it shall apply th

and (C) lastly, any other securities of the Company that have
hided, subject to the terms of this Agreement; provided,

y has, prior to the Signing Date, entered into an agreement
ithat is inconsistent with the order of priority contemplated

= order of priority in such conflicting agreement to the extent

that it would otherwise resu

[t in a breach under such agreement.

(c) Expenses of Registrélltion. AlFRegistration Expenses incurred in connection with
any registration, qualification or compliance hereunder shall be borne by the Company. All
Sclling Expenses incurred in conne(tion with any registrations hereunder shall be borne by the
holders of the securities so registereld pro raia on the basis of the aggregate offering or sale price
of the securities so registered.

(d) Obligations of the C(|
Registrable Securities or facilitate tl

effective Shelf Registration Stateme;
practicable:

ngany. Whenever required to effect the registration of any
l\e distribution of Registrable Securities pursuant to an
nt, the Company shall, as expeditiously as reasonably

Prepare and f]le with the SEC a prospectus supplement or post-effective
proposed offering of Registrable Securities pursuant to an
nt, subject to Section 4.5(d), keep such registration

() ,
amendment with respect to ¢
effective registration stateme

-20-
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statement effective and keep such prospectus supplement current until the securities
described therein are no lorjger Registrable Securities.

(i)  Prepare and ifile with the SEC such amendments and supplements to the
applicable registration statement and the prospectus or prospectus supplement used in
connection with such regisﬂration statement as may be necessary to comply with the
provisions of the SecuritiesjAct with respect to the disposition of all securities covered by
such registration statement.

(iii}  Furnish to the Holders and any underwriters such number of copies of the
applicable registration statement and each such amendment and supplement thereto
(including in each case all exhibits) and of a prospectus, including a preliminary
praspectus, in conformity with the requirements of the Securities Act, and such other
documents as they may reasonably request in order to facilitate the disposition of
Registrable Securities owned or to be distributed by them.

(iv)  Use its reasonable best efforts to register and qualify the securities covered
by such registration stateme“nt under such other securities or Blue Sky laws of such
jurisdictions as shall be reasonably requested by the Holders or any managing
underwriter(s), to keep such| registration’or qualification in effect for so long as such
registration statement remaifps in effect, and to take any other action which may be
reasonably necessary to enaple such seller to consurnmate the disposition in such
jurisdictions of the securitiep owned by such Holder; provided that the Company shall not
be required in connection thigrewith or as a condition thereto to qualify to do business or
to file a general consent to sprvice of process in any such states or jurisdictions.

|

(v) Notify each Holder of Registrable Securities at any time when a
prospectus relating thereto :‘, required to be delivered under the Securities Act of the
happening of any event as aJ;resuIt of which the applicable prospectus, as then in effect,
includes an untruc statemen( of a matcrial fact or omits to state a material fact required to
be stated therein or necessarL to make the statements therein not misleading in light of
the circumstances then existing.

(vi)  Give written potice to the Holders:

(A}  when @any registration statement filed pursuant to Section 4.5¢a) or
any amendment thergto has been filed with the SEC (except for any amendment
effected by the filingjof a document with the SEC pursuant to the Exchange Act)
and when such registfation statement or any post-effective amendment thereto has
become effective; .

(B) of anyirequest by the SEC for amendments or supplements to any
registration statemenf or the prospectus included therein or for additional
information; |

'l 21-
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(C) oft

h
effectiveness of an)jL

that purpose;

(D)  ofth
notification with res
Registrable Securiti
any proceeding for <

(E} ofth
changes in any effed
registration staterne

(which notice shail L

prospectus until the

(F) ifat 4
contained in any un¢
to be true and correc

(vit)  Use its reaso
withdrawal of any order sus
referred to in Section 4.5(d)

issuance by the SEC of any stop order suspending the
registration statement or the initiation of any proceedings for

: receipt by the Company or its legal counsel of any

pect to the suspension of the qualification of the applicable

2s for sale in any jurisdiction or the initiation or threatening of
uch purpose;

: happening of any event that requires the Company to make
tive registration statement or the prospectus related to the

it in order to make the statements therein not misleading

e accompanied by an instruction to suspend the use of the
requisite changes have been made); and

ny time the representations and warranties of the Company
erwriting agreement contemplated by Section 4.5(d)(x) cease

1.

:

able best efforts to prevent the issuance or obtain the
ending the effectiveness of any registration statement
vi)}(C) at the earliest practicable time.

(viii) Upon the oc l
4. 5(d){(vi)(E), promptly prepl
or a supplement to the re!ate{

urrence of any event contemplated by Section 4.5(d)}(v) or
are a post-cffective amendment to such registration statement
d prospectus or file any other required document so that, as

thereafter delivered to the Hplders and any. underwriters, the prospectus will not contain

an untrue statement of a mal
the statements therein, in i

erial fact or.omit to state any material fact necessary to make
ht of the circumstances under which they were made, not

misleading. [fthe Compani notifies the Holders in accordance with Section 4.5(d)(vi)(E)

to suspend the use of the prg
been made, then the Holders
and use their reasonable best
prospectus (at the Company
Holders® or underwriters’ pa
may be in effect in any 12-m

(ix)  Use reasonab
transfer agent in settling any
respect to the transter of phy
with any procedures reasona
underwriter(s).

(x)

If an underwr|

enter into an underwriting ag

095331-0002-10033-NY02 2690847 9

spectus until the requisite changes to the prospectus have
 and any underwriters shall suspend use of such prospectus
efforts to return to the Company all copies of such

s expense) other than permanent file copies then in such
ssession. The total number of days that any such suspension
onth period shall not exceed 90 days.

¢ best efforts to procure the cooperation of the Company's
offering or sale of Registrable Securities, including with
sical stock certificates into book-entry form in accordance
bty requested by the Holders or any managing

tten offering is requested pursuant to Section 4.5(b)(ii),
reement in customary form, scope and substance and take all
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such other actions rcasonab‘}y requested by the Holders of a majority of the Registrable
Securities being sold in con'nection therewith or by the managing underwriter(s), if any,
to expedite or facilitate the inderwritten disposition of such Registrable Securities, and in
connection therewith in any| underwritten offering (including making members of
management and executivej‘ of the Company available to participate in “road shows”,
similar sales events and oth Lr marketing activities), (A} make such representations and
warranties to the Holders that are selling stockholders and the managing underwriter(s), if
any, with respect to the busjness of the Company and its subsidiaries, and the Shelf
Registration Statement, projpectus and documents, if any, incorporated or deemed to be
incorporated by reference therein, in each case, in customary form, substance and scope,
and, if true, confirm the same if and when requested, (B) use its reasonable best efforts to
furnish the underwriters wit!h opinions of counsel to the Company, addressed to the
managing underwriter(s), iflany, covering the matters customarily covered in such
opinions requested in under| ritten offerings, (C) use its reasonable best efforts to obtain
“cold comfort” letters from [the independent certified public accountants of the Company
(and, if necessary, any other independent certified public accountants of any business
acquired by the Company fér which financial statements and financial data are included
in the Shelf Registration St Ite:ment) who have certified the financial statements included
in such Shelt Registration S;]tatcment, addressed to each of the managing underwriter(s), if
any, such letters to be in customary form and covering matters of the type customarily
covered in “cold comfort” lgtters, (D) if an underwriting agreement is entered into, the
same shall contain indemuifjcation provisions and procedures customary in underwritten
offerings (provided that the :[nvestor shall not be obligated to provide any indemnity), and
(E) deliver such documents faind certificates as may be reasonably requested by the
Holders of a majority of the IRc-;agistrable Securities being sold in connection therewith,
their counsel and the managjng underwriter(s), if any, to evidence the continued validity
of the representations and whrranties made pursuant to clause (i) above and to evidence
compliance with any custonjary conditions contained in the underwriting agreement or

other agreement entered intc by the Company.

(xi) Make availab;'le for inspection by a representative of Holders that are
selling stockholders, the managing underwriter(s), if any, and any attorneys or
accountants retained by suck Holders or managing underwriter(s), at the offices where
normally kept, during reasorjable business hours, financial and other records, pertinent
corporate documents and prdpertics of the Company, and cause the officers, directors and
employees of the Company to supply all information in each case reasonably requested
(and of the type customarily jprovided in' connection with due ditigence conducted in
connection with a registered|public offering of securities) by any such representative,
managing underwriter(s), attprney or accountant in connection with such Shelf
Registration Statement,

(xiiy Use rcasonab[,e best efforts to cause all such Registrable Securities to be
listed on each national securi;ties exchange on which similar securities issued by the
Company are then listed or, if no similar securities issued by the Company are then listed
on any national securities ex%‘hange, use its reasonable best efforts to cause all such

23-
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Registrable Securities to be listed on such securities exchange as the Investor may
designate.

(xiity If requested by Holders of a majority of the Registrable Securities being
registered and/or sold in cofinection theréwith, or the managing underwriter(s), if any,
promptly include in a prospectus supplement or amendment such information as the
Holders of a majority of the Registrable Securities being registered and/or sold in
connection therewith or mapaging underwriter(s), if any, may reasonably request in order
to permit the intended method of distribution of such securities and make all required
filings of such prospectus spipplement or such amendment as soon as practicable after the
Company has received such request.

(xiv) Timely prov|de to its security holders earning statements satisfying the
provisions of Section 11(a)[of the Securities Act and Rule 158 thereunder.

(e) Suspension of Sales| Upon receipt of written notice from the Company that a
registration statement, prospectus of prospectus supplement contains or may contain an untrue
statement of a material fact or omith or may omit to state a material fact required to be stated
therein or necessary to make the stgtements therein not misleading or that circumstances exist
that make inadvisable use of such rggistration statement, prospectus or prospectus supplement,
the Investor and each Holder of Registrable Securities shall forthwith discontinue disposition of
Registrable Securities until the Invgstor and/or Holder has received copies of a supplemented or
amended prospectus or prospecius gupplement, or until the Investor and/or such Holder is
advised in writing by the Company|that the use of the prospectus and, if applicable, prospectus
supplement may be resumed, and, if so directed by'the Company, the Investor and/or such
Holder shall deliver to the Company (at the Company’s expense) all copies, other than
permanent file copies then in the Infestor and/or such Holder’s possession, of the prospectus
and, if applicable, prospectus suppl¢ment covering such Registrable Securities current at the time
of receipt of such notice. The total :number of days that any such suspension may be in effect in
any 12-month period shall not excetd 90 days.

L 0

(H) Termination of Regiftration Rights. A Holder’s registration rights as to any
securities held by such Holder (and lits Affiliates, partners, members and former members) shall
not be available unless such securitilzs are Registrable Securities.

(g2) Furnishing lnformati':m.

(i) Neither the Investor nor any Holder shall use any free writing prospectus
(as defined in Rule 405) in chnnection with the sale of Registrable Securities without the
prior written consent of the Company.

(ii) it shall be a c{;)ndition precedent to the obligations of the Company to take
any action pursuant to Secticn 4.5(d) that Investor and/or the selling Holders and the
underwriters, if any, shall ﬁn:fnish to the Company such information regarding
themselves, the Registrable §ecurities held by them and the intended method of

. 4¥
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disposition of such securitil‘
Registrable Securities.

(h)

Indemnification.

(i) The Compar
person other than an individ
representatives and Affiliat
meaning of the Securities A
damages, actions, liabilities
disbursements of attorneys
investigating, defending, se
damages, actions, liabilities
upon any untrue statement d
registration statement, incly
therein or any amendments
by reference or contained in
405) prepared by the Compz|
any amendment or supplem
required to be stated therein
circumstances under which

s as shall be required to effect the registered offering of their

y agrees to indemnify each Holder and, if a Holder is a
ual, such Holder’s officers, directors, employees, agents,

x5, and each Person, if any, that controls a Holder within the

f

ct

(each, an “Indemnitee”), against any and all losses, claims,
costs and expenses (including reasonable fees, expenses and

ingd other professionals incurred in connection with
tling, compromising or paying any such losses, claims,

costs and expenses), joint or several, arising out of or based
r alleged untrue statement of material fact contained in any

ding any preliminary prospectus or final prospectus contained
br supplements thereto or any documents incorporated therein

|

any free writing prospectus (as such term is defined in Rule
ny or authorized by it in writing for use by such Holder (or
:nt thereto); or any omission to state therein a material fact
or necessary to make the statements therein, in light of the
hey were made, not misleading; provided, that the Company

shall not be liable to such In
claim, damage, liability (or(J
of or is based upon (A) an u
statement, including any suc
therein or any such amendm
prospectus (as such term is ¢
by it in writing for use by su
reliance upon and in conforr
of distribution or ownership
such Indemnitee for use in ¢
such preliminary prospectus
amendments or supplements
such Indemnitee “by means
defined in Rule 4035) that wa
(i1)

If the indemn

Indemnitee with respect to ai

expenses referred to therein

contemplated therein, then th

demnitee in any such case to the extent that any such loss,
h\ction or proceeding in respect thereof) or expense arises out
htrue statement or omission made in such registration

h preliminary prospectus or final prospectus contained

ents or supplements thereto or contained in any free writing
efined in Rule 405) prepared by the Company or authorized
ch Holder {or any amendment or supplement thereto), in
1ity with information regarding such Indemnitee or its plan
interests which was furnished in writing to the Company by
»nnection with such registration statement, including any

or ftnal prospectus contained therein or any such

thereto, or {B) offers or sales effected by or on behalf of
bf” (as defined in Rule 159A) a “free writing prospectus” (as
5 not authorized in writing by the Company.

fication provided for in Section 4.5(h)(i) is unavailable to an
1y losses, claims, damages, actions, liabilities, costs or

ir is insufficient to hold the Indemnitee harmless as

‘e Company, in lieu of indemnifying such Indemnitee, shall

contribute to the amount paid or payable by such Indemnitee as a result of such losses,
claims, damages, actions, lia ?ilities, costs or expenses in such proportion as is appropriate
to reflect the relative fault ofithe Indemnitee, on the one hand, and the Company, on the
other hand, in connection with the statements or omissions which resulted in such losses,

claims, damages, actions, lia
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equitable considerations. The relative fault of the Company, on the one hand, and of the
Indemnitee, on the other hajpd, shall be determined by reference to, among other factors,
whether the untrue statemer[‘t of a material fact or omission to state a material fact relates
to information supplied by the Compzny or by the Indemnitee and the parties’ relative
intent, knowledge, access t¢ information and opportunity to correct or prevent such
statement or omission; the Company and cach Holder agree that it would not be just and
equitable if contribution puisuant to this Section 4.5(h)(ii) were determined by pro rata
allocation or by any other njethod of allocation that does not take account of the equitable
considerations referred 1o in) Section 4.5(h)(i). No Indemnitee guilty of fraudulent
misrepresentation (within tl]e meaning of Section 1 1(f) of the Securities Act) shall be
entitled to contribution fronj the Company if the Company was not guilty of such
fraudulent misrepresentatiot.

(i) Assignment of RegiJLratiOn Rights. The rights of the Investor to registration of
Registrable Securities pursuant to Slection 4.5(b) may be assigned by the Investor to a transferee
or assignee of Registrable Securitiep with a liquidation preference or, in the case of the Warrant,
the liquidation preference of the underlying shares of Warrant Preferred Stock, no less than an
amount equal to (i) 2% of the initial aggregate liquidation preference of the Preferred Shares if
such initial aggregate liquidation priference is less than $2 billion and (ii) $200 million if the
initial aggregate liquidation prefereﬂ ce of the Preferred Shares is equal to or greater than $2
billion; provided, however, the trandferor shall, within ten days after such transfer, furnish to the
Company written notice of the nam¢ and address of such transferee or assignee and the number
and type of Registrable Securities that are being assigned.

v 1

)] Clear Market. With fespect to any underwritten offering of Registrable Securities

by the Investor or other Holders puj‘suanl to this Section 4.5, the Company agrees not to effect

(other than pursuant to such registralion or pursuant to a Special Registration) any public sale or
distribution, or to file any Shelf Registration Statement (other than such registration or a Special
Registration) covering any preferred[ stock of the Company or any securities convertible into or
exchangeable or exercisable for prefbwed stock of the Company, during the period not to exceed
ten days prior and 60 days following the effective date of such offering or such longer period up
to 90 days as may be requested by the managing underwriter for such underwritten offering. The
Company also agrees to cause such §f its directors and senior executive officers to execute and
deliver customary lock-up agreements in such form and for such time period up to 90 days as
may be requested by the managing underwriter. “Special Registration” means the registration of
(A) equity securities and/or options or other rights in respect thereof solely registered on Form S-
4 or Form S-8 {or successor form) of (B) sharcs of equity securities and/or options or other rights
in respect thereof to be offered to difectors, members of management, employees, consultants,
customers, lenders or vendors of the{Company or Company Subsidiaries or in connection with

dividend reinvestment plans.

&) Rule 144; Rule 144A 4 With a view to making available to the Investor and
Holders the benefits of certain rules fmd regulations of the SEC which may permit the sale of the
Registrable Securities to the public without registration, the Company agrees to use its
reasonable best efforts to: 3 syt

[
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(i) make and kegp public information available, as those terms are understood
and defined in Rule 144(c)(|!) or any similar or analogous ruie promulgated under the
Securities Act, at all times alfter the Signing Date;

(ii) (A) file withithe SEC, in a timely manner, all reports and other documents
required of the Company under the Exchange Act, and (B) if at any time the Company is
not required to file such repprts, make available, upon the request of any Holder, such
information necessary to pegmit sales pursuant to Rule 144A (including the information
required by Rule 144A({d)(4) under the Securities Act);

(iii)  so long as the Investor or a Holder owns any Registrable Securities,
furnish to the Investor or su¢h Holder forthwith upon request: a written statement by the
Company as to its compliange with the reporting requirements of Rule 144 under the
Securities Act, and of the Exchange Act; a copy of the most recent annual or quarterly
report of the Company; and [such other reports and documents as the Investor or Holder
may reasonably request in ayailing itself of any rule or regulation of the SEC allowing it
to sell any such securities to|the public without registration; and

(iv)  take such further action as any Holder may reasonably request, all to the
extent required from time to|time to enable such Holder to sell Registrable Securities
without registration under the Securities Act.

Q)] As used in this Sectidn 4.5, the following terms shall have the following
respective meanings:

(i) “Holder” megns the Investor and any other holder of Registrable
Securities to whom the regisjration rights conferred by this Agreement have been
transferred in compliance wikh Section 4.5(h) hereof.

(i) “Holders’ Colnsel” means one counsel for the selling Holders chosen by
Holders holding a majority ili:tercst in the Registrable Securities being registered.

(iii)  “Register,” “r;}egistered,”,and ‘registration” shall refer to a registration
effected by preparing and (Al filing a registration statement or amendment thereto in
compliance with the Securitizs Act and applicable rules and regulations thercunder, and
the declaration or ordering of effectiveness of such registration statement or amendment
thereto or (B) filing a prospeg¢tus and/or prospectus supplement in respect of an
appropriate effective registrafion statement on Form S-3.

(iv)  “Registrable Securities” means (A) all Preferred Shares, (B) the Warrant
(subject to Section 4.5(q)) and (C) any equity securities issued or issuable directly or
indirectly with respect to the [securities referred to in the foregoing clauses (A) or (B) by
way of conversion, exercise gr exchange thercof, including the Warrant Shares, or share
dividend or share split or in obnncction with a combination of shares, recapitalization,
reclassification, merger, ama fgamation. arrangement, consolidation or other

27~
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reorganization, provided th
Seccurities when (1) they are
Securities Act, (2) except as
to Ruie 144 without limitati
have ceased to be outstandir
the transferor's rights under
securities. No Registrabie §
statement at any one time.

(v) “Registration
effecting any registration pu
prospectus becomes effectiyy
this Section 4.5, including a
and disbursements of counst
incurred in connection with
Holders” Counsel, and expet
connection with any regular
such registration, but shall n

(vi)  “Rule 1447,°
in each case, such rule prom
as the same shall be amende|

{(vily “Selling Exp¢
transfer taxes applicable to t

1t, once issued, such securities will not be Registrable

sold pursuant o an effective registration statement under the
provided below in Section 4.5(p), they may be sold pursuant
bn thereunder on volume or manner of sale, (3) they shall

g or (4) they have been sold in a private transaction in which
this Agreement are not assigned to the transferee of the
ecurities may be registered under more than one registration

Expenses” mean all expenses incurred by the Company in
rsuant to this Agreement (whether or not any registration or

e or final) or otherwise complying with its obligations under

| registration, filing and listing fees, printing expenses, fees
| for the Company, blue sky fees and expenses, expenses
any “road show”, the reasonable fees and disbursements of
15es of the Company’s independent accountants in

or special reviews or audits incident to or required by any
ot include Selling Expenses.

1

Rule 14447, Rule 1594, “Rule 405" and “Rule 415" mean,
ulgated under the Securities Act (or any successor provision),
d from time to time.

nses” mean all discounts, selling commissions and stock
ne sale of Registrable Securities and fees and disbursements

of counsel for any Holder (0
included in Registration Exp

(m)  Atany time, any hol(
its rights set forth in this Section 4.5
such rights shall nonetheless be enti
Pending Underwritten Offering to th
if the holder had not withdrawn; ang
Holder’s rights or obligations under
Pending Underwritten Offering. “P.
Holder forfeiting its rights pursuant
Registrable Securities in which such
Registrable Securities either pursuar
Holder's forfeiture.

(n) Specific Performanc:ﬁ

ther than the fees and disbursements of Holders’ Counsel
€nses).

ler of Securities (including any Holder) may elect to forfeit
from that date forward; provided, that a Holder forfeiting

[led to participate under Section 4.5(b)}(iv) — (vi) in any
ie same extent that such Holder would have been entitled to

provided, further, that no such forfeiture shall terminate a
Section 4.5(g) with respect to any prior registration or
bnding Underwritten Offering ” means, with respect to any
to this Section 4.5(m), any underwritten offering of

Holder has advised the Company of its intent to register its
it 1o Section 4.5(b)(ii) or 4.5(b)(iv) prior to the date of such

The parties hereto acknowledge that there would be no

adequate remedy at law if the Comp

any fails to perform any of its obligations under this Section

4.5 and that the Investor and the Holders from time to time may be irreparably harmed by any

such failure, and accordingly agree t
remedy to which they may be enmle!
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hat the Investor and such Holders, in addition to any other
d at law or in equity, to the fullest extent permitted and
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enforceable under applicable law s}
obligations of the Company under ¢
of this Section 4.5.

(0) No Inconsistent Agr

all be entitled to compel specific performance of the
his Section 4.5 in accordance with the terms and conditions

sements. The Company shall not, on or after the Signing

Date, enter into any agreement with
the Investor and the Holders under
hereof in any manner that may impz

this Section 4.5, In the event the Cg

agreement with respect to its securi
and the Holders under this Section <
of priority contemplated by Section
hereof, the Company shall use its re
they are consistent with the provisig

(p)  Certain Offerings byl

respect to its securities that may impair the rights granted to
his Scction 4.5 or that otherwise conflicts with the provisions
lir the rights granted to the Investor and the Holders under
mpany has, prior to the Signing Date, entered into any

ies that is inconsistent with the rights granted to the Investor
L5 (including agreements that are inconsistent with the order
4,5(b)(vi)) or that may otherwise conflict with the provisions
asonable best efforts to amend such agreements to ensure

ns of this Section 4.5.

the Investor. In the case of any securities held by the

Investor that cease to be Registrable
“Registrable Securities,” the provisi
Section 4.5(d), Section 4.5(h} and §
otherwisc cease to be Registrable Se
other disposition shall include any ¢
or more broker-dealers, an “underw
entered into by such broker-dealers,

include any offering document appr

distribution.

{qQ) Registered Sales of 1]

Securities solely by reason of clause (2) in the definition of
ons of Sections 4.5(b)(ii), clauses (iv), (ix) and (x)-(xii) of
ection 4.5(j) shall continue to apply until such securities
curities. In any such case, an “underwritten” offering or
istribution of such securities on behalf of the Investor by one
riting agreement” shall include any purchase agreement

and any “registration statement’ or “prospectus” shall

oved by the Company and used in connection with such

1e Warrant. The Holders agree to sell the Warrant or any

portion thereof under the Shelf Regi

Company of any such sale, during w

Warrant shall take reasonable steps
distribution of the Warrant, incfudin
agent,

4.6 Depositary Shares.
Closing Date, the Company shall p
customary agreements reasonably s
acceptable to the Investor, pursuant

Share, as applicable, as specified by

any such depositary arrangement, an

applicable, pursuant thereto, the dep

“Preferred Shares™, “Warrant Shares

this Agreement.

4.7

U

stration Statement only beginning 30 days after notifying the
hich 30-day period the Investor and all Holders of the

0 agree Lo revisions to the Warrant to permit a public

'z entering into a warrant agreement and appointing a warrant

pon request by the Investor at any time following the

romptly enter into a depositary arrangement, pursuant to

|

deposited and depositary shares, eac

hisfactory to the Investor and with a depositary reasonably

o which the Preferred Shares or the Warrant Shares may be
h representing a fraction of a Preferred Share or Warrant

the Investor, may be issued. From and after the execution of
d the deposit of any Preferred Shares or Warrant Shares, as
nsitary shares issued pursuant thereto shall be deemed

" and, as applicable, “Registrable Securities” for purposes of

Restriction on Dividends and Repurchases.
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{a) Prior to the earlier o
on which all of the Preferred Share
Investor has transferred all of the P
not Affiliates of the Investor, neithd
the consent of the Investor, declare
or other equity securities of any kin
regular quarterly cash dividends of
per share declared or, if lower, anng
declare, on the Common Stock prio

dividend, reverse stock split, reclass

in shares of Common Stock, (iii) re
with the terms thereof and which ar
Warrant Shares, (iv) dividends or d
dividends or distributions by any C
agreements entered into prior to No

(b)
ending on the earlier of (i) the tenth
of the Preferred Shares and Warran
transferred all of the Preferred Shar

F(x) the third anniversary of the Closing Date and (y) the date
and Warrant Shares have been redeemed in whole or the
referred Shares and Warrant Shares to third parties which are
r the Company nor any Company Subsidiary shall, without
or pay any dividend or make any distribution on capital stock
d of the Company or any Company Subsidiary (other than (i)
hot more than the amount of the last quarterly cash dividend
unced to its holders of Common Stock an intention to

- to November 17, 2008, as adjusted for any stock split, stock
ification or similar transaction, (ii) dividends payable solely
yular dividends on shares of preferred stock in accordance

e permitted under the terms of the Preferred Shares and the
stributions by any wholly-owned Company Subsidiary or (v)

smpany Subsidiary required pursuant to binding contractual
Lember 17, 2008).

During the period beginning on the third anniversary of the Closing Date and

anniversary:of the Closing Date and (ii) the date on which all
Shares have been redeemed in whole or the Investor has
s and Warrant Shares to third parties which are not Affiliates

i

of the Investor, neither the Company nor any Company Subsidiary shall, without the consent of
the Investor, (A) pay any per share dividend or distribution on capital stock or other equity

securities of any kind of the Compa:
aggregate per share dividends and d
regular dividends on shares of prefe
are permitted under the terms of the
increase in the aggregate amount of
permitted as a result of any dividenc
split or any similar transaction or (B
other equity securities of any kind o
apgregate dividends and distributio
case of this clause (B), (1) regular

?

ny at a per annum rate that is in excess of 103% of the
Lstributions for the immediately prior fiscal year {other than
rred stock in accordance with the terms thereof and which
‘Preferred Shares and the Warrant Shares); provided that no
dividends or distributions on Common Stock shall be

s or distributions paid in shares of Common Stock, any stock
) pay aggregate dividends or distributions on capital stock or
Fany Company Subsidiary that is in excess of 103% of the

s paid for the immediately prior fiscal year (other than in the

dividends on shares of preferred stock in accordance with the

terms thereof and which are permitt¢d under the terms of the Preferred Shares and the Warrant

Shares, (2) dividends or distribution
or distributions by any Company Su

entered into prior to November 17, 2
of capital stock for cash or other pro|

(<) Prior to the earlier of
on which all of the Preferred Shares

Investor has transferred all of the Pr¢
not Affiliates of the Investor, neither

the consent of the Investor, redeem,

capital stock or other equity securitie
or any trust preferred securities issue
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s by any wholly-owned Company Subsidiary, (3) dividends
hsidiary required pursuant to binding contractual agreements
008) or (4) dividends or distributions on newly issued shares

erty.

(x) the tenth anniversary of the Closing Date and (y) the date
and Warrant Shares have been redeemed in whole or the
ferred Shares and Warrant Shares to third parties which are

' the Company nor any Company Subsidiary shall, without
burchase or acquire any shares of Common Stock or other

s of any kind of the Company or any Company Subsidiary,
d by the Company or any Affiliate of the Company, other
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than (i) redemptions, purchases or d
(ii) in connection with the administ
business and consistent with past pt
Company Subsidiaries of record ow
ownership of any other persons (ot}
including as trustees or custodians,
other Junior Stock or of Parity Stoc
(with the same or lesser aggregate |
this clause (iv), solely to the extent
into prior to the Signing Date or an

f

ither acquisitions of the Preferred Shares and Warrant Shares,

ation of any employee benefit plan in the ordinary course of

actice, (iii) the acquisition by the Company or any of the

nership in Junior Stock or Parity Stock for the beneficial
er than the Company or any other Company Subsidiary),
iv}) the exchange or conversion of Junior Stock for or into

< or trust “pre'f‘crred securities for or into other Parity Stock

quidation amount) or Junior Stock, in each case set forth in
equired pursuant to binding contractual agreements entered
subsequent agreement for the accelerated exercise,

settlement or exchange thereof for Common Stock (clauses (ii) and (iii), collectively, the
“Permitted Repurchases™), (v) redemptions of securities held by the Company or any wholly-
owned Company Subsidiary or (vi){redemptions, purchases or other acquisitions of capital stock
or other equity securities of any kinl of any Company Subsidiary required pursuant to binding
contractual agreements entered into|prior to November 17, 2008.

(d) Until such time as th| Investor ceases to own any Preferred Shares or Warrant
Shares, the Company shall not repuichase any Preferred Shares or Warrant Shares from any
holder thereof, whether by means ol open market purchase, negotiated transaction, or otherwise,
other than Permitted Repurchases, L{nless it offers to repurchase a ratable portion of the Preferred
Shares or Warrant Shares, as the case may be, then held by the Investor on the same terms and
conditions. '

(e) During the period befzinning on the tenth anniversary of the Closing and ending
on the date on which all of the Prcfe-:rred Shares and Warrant Shares have been redeemed in
whole or the Investor has transfcrreo) all of the Preferred Shares and Warrant Shares to third
partics which are not Affiliates of the Investor, neither the Company nor any Company
Subsidiary shall, without the consen[t of the Ihvéstor, (i) declare or pay any dividend or make any
distribution on capital stock or othcr§= equity securities of any kind of the Company or any
Company Subsidiary; or (ii) redeem| purchase or acquire any shares of Common Stock or other
capital stock or other equity securiti¢s of any kind of the Company or any Company Subsidiary,
or any trust preferred securities issudd by the Company or any Affiliate of the Company, other
than (A) redemptions, purchases or ¢ther acquisitions of the Preferred Shares and Warrant
Shares, (B) regular dividends on shaires of preferred stock in accordance with the terms thereof
and which are permitted under the terms of the Preferred Shares and the Warrant Shares, or (C)
dividends or distributions by any whlolly~OWned Company Subsidiary.

63} “Junior Stock” means
Company the terms of which exprest
dividend rights and/or as to rights on

Common Stock and any other class or series of stock of the
ly provide that it ranks junior to the Preferred Shares as to
liquidation, dissolution or winding up of the Company.
“Parity Stock’ means any class or series of stock of the Company the terms of which do not
expressly provide that such class or é@eries will rank senior or junior to the Preferred Shares as to
dividend rights and/or as to rights on liquidation, dissolution or winding up of the Company (in
each case without regard to whether Hividends accrue cumulatively or non-cumulatively).

31-
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4.8  Executive Compensation. Until such time as the Investor ceases to own any debt
or equity securities of the Company @uired pursuant to this Agreement or the Warrant, the
Company shall take all necessary aﬁltion to ensure that its Benefit Plans with respect to its Senior
Executive Officers comply in all respects with Section 111(b) of the EESA as implemented by
any guidance or regulation thereundgr that has been issued and is in effect as of the Closing Date,
and shall not adopt any new Benefit|Plan with respect to its Senior Executive Officers that does
not comply therewith. “Senior Exequtive Officers’” means the Company's "senior executive
officers” as defined in subsection 111(b)(3) of the EESA and regulations issued thereunder,

including the rules set forth in 31 CJF.R. Part 30.

4.9 Related Party Transaktions. Until such time as the Investor ceases to own any
Purchased Securities or Warrant Shs![res, the Company and the Company Subsidiarics shall not
enter into transactions with Affiliates or refated persons (within the meaning of Item 404 under
the SEC’s Regulation S-K) unless (i) such transactions are on terms no less favorable to the
Company and the Company Subsidiaries than could be obtained from an unaffiliated third party,
and (ii) have been approved by the gudit committee of the Board of Directors or comparable

body of independent directors of the Company.

4.10  Bank and Thrift Holding Company Status. If the Company is a Bank Holding
Company or a Savings and Loan Hdﬁding Company on the Signing Date, then the Company shall
maintain its status as a Bank Holdinpg Company or Savings and Loan Holding Company, as the
case may be, for as long as the Investor owns any Purchased Securities or Warrant Shares. The
Company shall redeem ail Purchasel Securities and Warrant Shares held by the Investor prior to
terminating its status as a Bank Holding Company or Savings and Loan Holding Company, as
applicable. “Bank Holding Compa;Jéy " means a company registered as such with the Board of
Governors of the Federal Reserve SJ}/stem (the “Federal Reserve™) pursuant to 12 U.S.C. §1842
and the regulations of the Federal R¢serve promulgated thereunder. “Savings and Loan Holding
Company” means a company regist¢red as such with the Office of Thrift Supervision pursuant to
12 U.S.C. §1467(a) and the regulations of the Office of Thrift Supervision promulgated

thereunder. ‘
|

4.11 Predominantly Finaniial. For as long as the Investor owns any Purchased
Sccurities or Warrant Shares, the Campany, to the extent it is not itself an insured depository
institution, agrees to remain predomjinantly engaged in financial activities. A company is
predominantly engaged in financial pctivities if the annual gross revenues derived by the
company and all subsidiaries of the tompany (excluding revenues derived from subsidiary
depository institutions), on a consolidated basisj!from engaging in activities that are financial in
nature or are incidental to a financiaj activity under subsection (k) of Section 4 of the Bank
Holding Company Act of 1956 (12 U.S.C. 1843(k)) represent at least 85 percent of the
consolidated annual gross revenues pf the company.

Article V
Miscellaneous

5.1 Termination. This Agreement may be terminated at any time prior to the Closing:

-32-
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(a) by either the Investo
the 30™ calendar day following the
Closing has not occurred by such 3
determine whether to extend the ter
be required to consult only until the
obligation to extend the term of thig
terminate this Agreement under this
breach of any representation or war
Agreement shall have caused or res
date; or

(b) by either the Investo
shall have issued an order, decree o
otherwise prohibiting the transactio

ruling or other action shall have bec,

(c)

In the event of termination of this A
shall forthwith become void and the
except that nothing herein shall refi¢

Agreement.

5.2 Survival of Represen

by the mutual written

r or the Company it the Closing shall not have occurred by
Signing Date; provided, however, that in the event the

)™ calendar day, the parties will consult in good faith to

in of this Agreement, it being understood that the parties shall
fifth day after such 30" calendar day and not be under any
Agreemént thereafter; provided, further, that the right to
Section 5.1(a) shall not be available to any party whose
ranty or failure to perform any obligation under this

hited in the failure of the Closing to occur on or prior to such

or the Company in the event that any Governmental Entity
‘ ruling or taken any other action restraining, enjoining or
|1$ contemplated by this Agreement and such order, decree,
ome final and nonappealable; or

consent of the Investor and the Company,

grecment as provided in this Section 5.1, this Agreement
re shall be no liability on the part of either party hereto
ve either party from liability for any breach of this

lations and Warranties. All covenants and agreements, other

than those which by their terms apply in whole or in part after the Closing, shall terminate as of
the Closing. The representations and warranties of the Company made herein or in any
certificates delivered in connection \:'vith the Closing shall survive the Closing without limitation.

53 Amendment. No am

provided that the Investor may unilal

required to comply with any changey after the Signing Date in applicable federal statutes. No

failure or delay by any party in excrc}

as a waiver thereof nor shall any sin
exercise of any other right, power or

cumulative of any rights or remedies

54 Waiver of Conditions

sndment of any provision of this Agreement will be effective
unless made in writing and signed b)

an officer or a duly authorized representative of each party;
lerally amend any provision of this Agreement to the extent

ising any right, power or privilege hereunder shall operate
ile or partial exercise thereof preclude any other or further
privilege. The rights and remedies herein provided shall be
provided by law.

The conditions to each party’s obligation to consummate

the Purchase are for the sole benefit

of such party and may be waived by such party in whole or

in part to the extent permitted by applicable law. No waiver will be effective unless it is ina

writing signed by a duly authorized ¢
the provision or provisions subject tg

5.5

fficer of the waiving party that makes express reference to
such waiver.

Governing Law: Submission to Jurisdiction, Etc. This Agree ment will be

governed by and construed in acc

095331-0002-10033-NY02.2690847.9

ordance with the federal law of the United States if and to
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the extent such law is applicable, g
New York applicable to contracts
Each of the parties hereto agrees (

nd otherwise in accordance with the laws of the State of
made and to be performed entirely within such State.
a) to submit to the exclusive jurisdiction and venue of the

United States District Court for thlc District of Columbia and the United States Court of
Federal Claims for any and all civil actions, suits or proceedings arising out of or relating
to this Agreement or the Warrantjor the transactions contemplated hereby or thereby, and
{b) that notice may be served upon (i) the Company at the address and in the manner set
forth for notices to the Company i Section 5.6 and (ii) the Investor in accordance with

federal law. To the extent permitt
unconditionally waives trial by jur
Agreement or the Warrant or the

5.6 Notices. Any notice,
by any party to the other will be in v
date of delivery if delivered persona
the second business day following th
courier service. All notices to the Ca
pursuant to such other instruction as
Investor. All notices to the Investor

other instructions as may be designal
If to th

Urn
15

ed by applicable law, each of the parties hereto hereby
v in any civil legal action or proceeding relating to this
transactions contemplated hereby or thereby.

request, instruction or other document to be given hereunder
riting and will be deemed to have been duly given (a) on the
ly, or by facsimile, upon confirmation of receipt, or (b) on

e date of dispatch if delivered by a recognized next day
mpany shall be delivered as set forth in Schedule A, or

may be designated in writing by the Company to the

shall be delivered as set forth below, or pursuant to such

ted in writing by the Investor 1o the Company.

¢ Investor:

tited States Department of the Treasury
D0 Pennsylvania Avenue, NW, Room 2312

Wishington, D.C. 20220
Atlention: Assistant General Counsel (Banking and Finance)
Fa{;:simiie: (202) 622-1974

5.7

(a)

Definitions

entity (x) of which such person ora

a majority of the voting securities or
interests of which having by their tel
directors or persons performing simi
indirectly owned by such person and

(b) The term “Affiliate” n!
indirectly controlling, controlled by
purposes of this definition, “control
by” and “under common control witl,
possession, directly or indirectly, of |

095331-0002-10033-NY(2 2690847 9

When a reference is miade in this Agreement to a subsidiary of a person, the term
“subsidiary” means any corporation,

' partnership, joint venture, limited liability company or other
subsidiary of such person is a general partner or (y) of which
Li),ther voting interests, or a majority of the securitics or other
ms ordinary voting power to elect a majority of the board of
lar functions with respect to such entity, is directly or

or one or more subsidiaries thercof.

peans, with respect to any person, any person directly or

or under common control with, such other person. For
(including, with correlative meanings, the terms “controlled
7"y when used with respect to any person, means the

the power to cause the direction of management and/or
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policies of such person, whether thrpugh the ownership of voting securities by contract or
otherwise. e
(c) The terms “knowledge of the Company” or “Company s knowledge” mean the
actual knowledge after reasonable apd due inquiry of the “officers™ (as such term is defined in
Rule 3b-2 under the Exchange Act, put excluding any Vice President or Secretary) of the
Company.

5.8  Assignment. Neither|this Agreement nor any right, remedy, obligation nor
liability arising hereunder or by reaw hereof shall be assignable by any party hereto without the

prior written consent of the other pafty, and any attempt to assign any right, remedy, obligation
or liability hereunder without such consent shall be void, except (a) an assignment, in the case of
a merger, consolidation, statutory s |are exchange or similar transaction that requires the approval
of the Company’s stockholders (a “'}%usiness Combination’”) where such party is not the surviving
entity, or a sale of substantially all of its assets, to the entity which is the survivor of such
Business Combination or the purchaser in such sale and (b) as provided in Sections 3.5 and 4.5.

5.9 Severability. If any provision of this Agreement or the Warrant, or the application
thereof to any person or circumstande, is determined by a court of competent jurisdiction to be
invalid, void or unenforceable, the rtmaining provisions hereof, or the application of such
provision to persons or circumstances other than those as to which it has been held invalid or
unenforceable, will remain in full force and effect and shall in no way be affected, impaired or
invalidated thereby, so long as the egonomic or legal substance of the transactions contemplated
hereby is not affected in any manner materially adverse to any party. Upon such determination,
the parties shall negotiate in good falith in an effort to agree upon a suitable and equitable
substitute provision to effect the original intent of the parties.

|

5.10  No Thitd Party Beneﬁciaries. Nothing contained in this Agreement, expressed or
implied, is intended to confer upon 4ny person or entity other than the Company and the Investor
any benefit, right or remedies, except that the provisions of Section 4.5 shall inure to the benefit

of the persons referred to in that Seclion,

235
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ANNEX A

FORM OF CERTIFICATHE OF DESIGNATIONS FOR PREFERRED STOCK

| [SEE ATTACHED]
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AR]
RESTATED
FIRST

FIXED RATE CUMULATI]

First Southern Bancorp, Inc.
State of Florida (the “Issuer™), in ¢
Florida Business Corporation Act (th

The board of directors of th
restated articles of incorporation §
adopted, and approved on January 9,
shares of Preferred Stock of the Issu
Stock, Series A.”

RESOLVED, that pursuant t|
the bylaws of the Issuer and applicat
hereby amended such that a series ofi
hereby is created, and that the desig

[NCLES OF AMENDMENT

TO THE

ARTICLES OF INCORPORATION

OF

SOUTHERN BANCORP, INC.

AUTHORIZING

VE PERPETUAL PRIEFERRED STOCK, SERIES A

a corporation organized and existing under the laws of the
‘ccordance with the provisions of Section 607.0602 of the
e “Act™), hereby certifies:

e Issuer (the “Board of Directors™), in accordance with the
nd bylaws of the Issuer and applicable law, authorized,
2009, the following resolution on creating a series of 10,900
er designated as “Fixed Rate Cumulative Perpetual Preferred

b the provisions of the restated articles of incorporation and

;le law, the restated articles of incorporation of the lssuer are
| Preferred Stock, no par value per share, of the Issuer be and
nation and number of shares of such series, and the voting

and other powers, preferences and

qualifications, limitations and restrici:t

rclative, participating, optional or other rights, and the
ions thereof, of the shares of such series, are as follows:

Part 1. Designation and Nunjber of Shares. There is hereby created out of the authorized

and unissued shares of preferred sto
“Fixed Rate Cumulative Perpetual
Stock™). The authorized number of sI!

Part 2. Standard Provisions.
hereto are incorporated herein by rej
these restated articles of incorporatig
in full herein.

4!:1-( of the Issuer a series of preferred stock designated as the

Preferred Stock, Series A” (the “Designated Preferred
pares of Designated Preferred Stock shall be 10,900 shares.

The Standard Provisions contained in Schedule A attached
lerence in their entirety and shall be deemed to be a part of
m to the same extent as if such provisions had been set forth

Part 3. Definitions. The (o]
incorporation (including the Standar}

llowing terms are used in these restated articles of
d Provisions in Schedule A hereto) as defined below:




“Common Stock™

(2)
Issuer.
(b) “Dividend Payment

15 of each year.

(c) “[ssuer” means First

(d) “Junior Stock™ mean
the Issuer the terms of which expres
as to dividend rights and/or as to rig]

(e) “Liquidation Amoun{”
)] “Minimum Amount”
(g) “Parity Stock” mear

Designated Preferred Stock) the tern

will rank senior or junior to Design
on liquidation, dissolution or windi
dividends accrue cumulatively or no

(h)

“Signing Date” mean

eans the common stock, par value $6.00 per share, of the

Date™ means February 15, May 15, August 15 and November

Southern Bancorp, Inc.

s the Common Stock and any other class or series of stock of
sly proviié that it ranks junior to Designated Preferred Stock
hts on liquidation, dissolution or winding up of the issuer.

means $1,000 per share of Designated Preferred Stock.
means $2,725,000.

\s any class or series of stock of the Issuer (other than
ns of which do not expressly provide that such class or series
ated Preferred Stock as to dividend rights and/or as to rights
ng up of the Issuer (in each case without regard to whether
h -cumulatively).

5 Original [ssue Date.

Part 4. Certain Voting Matte

rs. Holders of shares of Designated Preferred Stock will be

entitled to one vote for each such shl.are on any matter on which holders of Designated Preferred

Stock are entitled to vote, including

Part 5. Approval of Amendment.

hny action by written consent,
|
“THE 'foregoing amendment to the Corporation’s

restated articles of incorporation wajs duly adopted by the Board of Directors on January

2009, pursuant to Section 607.0602

IN WITNESS WHEREOF,

Amendment to the Restated Article
day of !

Executive Officer this

TARP - Articles of Incorporation.rtf

’

of the Act.

First Southemn Bancorp, Inc. has caused this Articles of
5 of Incorporation to be signed by its Chairman and Chief
anuary, 2009.

FIRST SOUTHERN BANCORP, INC.

By:
Name: Franklin G. Burnside
Title: President and Chief Executive Officer




S1

Schedule A

[ANDARD PROVISIONS

Section 1. General Matters.
in all respects to every other share o
Stock shall be perpetual, subject to t
form a part of the Certificate of Des
with Parity Stock and shall rank sen
and the distribution of assets in the ¢
Issuer.

Section 2. Standard Definiti

Each share of Designated Preferred Stock shall be identical

I Designated Preferred Stock. The Designated Preferred

he provisions of Section 5 of these Standard Provisions that
gnations. The Designated Preferred Stock shall rank equally
or to Junior Stock with respect to the payment of dividends
vent of any dissolution, liquidation or winding up of the

pns. As used herein with respect to Designated Preferred

Stock:

11

(a) pplicable Dividen
Date to, but excluding, the first day
anniversary of the Original Issue Da
first Dividend Period commencing ¢
9% per annum. ‘

(b)  “Appropriate Federal

d Rate” means (i) during the period from the Original Issue

f the first Dividend Period commencing on or after the fifth
te, 5% per annum and (ii) from and after the first day of the
n or after the fifth anniversary of the Original Tssue Date,

‘Banking Agency” means the “appropriate Federal banking

agency’” with respect to the Issuer ag!
Act (12 U.S.C. Section 1813(q)), or|

(c) “Business Combinat!
exchange or similar transaction that |

(d)  “Business Day” mear,
banking institutions in the State of N
other governmental actions to close.

(e) “Bylaws” means the |

time. ‘
i

N “Certificate of Desig;!

' defined in Section 3(q) of the Federal Deposit Insurance
any SUCCessor provision.

on™ means a merger, consolidation, statutory share

frequires the approval of the Issuer’s stockholders.

| Lo
is any.day except Saturday, Sunday and any day on which

lew York generally are authorized or required by law or

Sy!aws of the Issuer, as they may be amended from time to

lations” means the Certificate of Designations or comparable

instrument relating to the Dcsignate(!
part, as it may be amended from tim

(g)  “Charter” means the
association, or similar organizationa

) Preferred Stock, of which these Standard Provisions form a
= to time,

ssuer’s certificate or articles of incorporation, articles of
document.

s the meaning set forth in Section 3(a).
|
'te” has the meaning set forth in Section 3(a).

c¢” has the meaning set forth in Section 4(a).

(hy  “Dividend Period” ha
(i) “Dividend Record D¢
)] “Liquidation Prefercnf

095331-0002-11515-NY02 2690860 10
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(k)  “Original Issue Datd”
Stock are first issued.

) “Preferred Director’

(m)  “Preferred Stock”

including the Designated Preferred

(n)

“Qualified Equity O

means the date on which shares of Designated Preferred

has the meaning set forth in Section 7(b).

means any and all series of preferred stock of the Issuer,

Stock.

ffering” means the sale and issuance for cash by the Issuer to

persons other than the Issuer or any| of its subsidiaries after the Original Issue Date of shares of
perpetual Preferred Stock, Common Stock or any combination of such stock, that, in each case,

qualify as and may be included in 1
applicable risk-based capital guidel
(other than any such sales and issug
into, or pursuant to financing plans
2008).

(0) “Standard Provision
Certificate of Designations relating

ier 1 capital of the Issuer at the time of issuance under the
nes of the Issuer’s Appropriate Federal Banking Agency
nces made pursuant to agreements or arrangements entered
which were publicly announced, on or prior to November 17,

" mean these Standard Provisions that form a part of the
to the Designated Preferred Stock.

Stock™ has the meaning set forth in Section 5(a).

(p) “Successor Preferred
{Q “Voting Parity Stock”

Designated Preferred Stock are enti

Standard Provisions that form a par
Parity Stock upon which like votmg

to such matter.

means, with regard to any matter as to which the holders of
led to vote as specified in Sections 7(a) and 7(b) of these

of the Certificate of Designations, any and all series of
rights have been conferred and are exercisable with respect

Section 3, Dividends.

(@)

Rate. Holders of Des:gnated Preferred Stock shall be entitled to receive, on each

share of Designated Preferred Stock if, as and when declared by the Board of Directors or any
duly authorized comnittee of the Board of Directors, but only out of assets legally available

therefor, cumulative cash dividends;
rate per annum equal to the Applica
Designated Preferred Stock and (ii)
Dividend Period on such share of D

with respect to each Dividend Period (as defined below) at a
fle Dividend Rate on (i) the Liquidation Amount per share of
he amount of accrued and unpaid dividends for any prior

Ls:gnated Preferred Stock, if any. Such dividends shall begin

to accrue and be cumulative from thi Original Issue Date, shall compound on each subsequent
Dividend Payment Date (i.¢., no dividends shall accrue on other dividends unless and until the
first Dividend Payment Date for such other dividends has passed without such other dividends

having been paid on such date) and ¢
Payment Date, commencing with th¢

shall be payable quarterly in arrcars on each Dividend
first such Dividend Payment Date to occur at least 20

calendar days after the Original Issui’ Date. In the event that any Dividend Payment Date would

otherwise fall on a day that is not a I
postponed to the next day that is a B
result of that postponement. The per
excluding, the next Dividend Payme

095331-0002-11515-WY02.2650860. 10

Jusiness Day, the dividend payment due on that date will be
usiness Day and no additional dividends will accrue as a

od from and including any Dividend Payment Date to, but
ht Date is a “Dividend Period”, provided that the initial
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Dividend Period shall be the period
the next Dividend Payment Date.

Dividends that are payable ¢
Period shall be computed on the bas
amount of dividends payable on De,
Dividend Period, and for the initial
year consisting of twelve 30-day m

Dividends that are payable ¢
will be payable to holders of record
register of the Issuer on the applical
immediately preceding such Divide
Board of Directors or any duly auth
than 60 nor less than 10 days prior t
Date™). Any such day that is a Divid
or not such day is a Business Day. |

Holders of Designated Prefe
payable in cash, securities or other p
on Designated Preferred Stock as sp
the Certificate of Designations). |

(b)

Priority of Dividend§.

from and including the Original Issue Date to, but excluding,

I

¢

n Designated Preferred Stock in respect of any Dividend

is of a 360-day year consisting of twelve 30-day months. The
signated Preferred Stock on any date prior to the end of a
Dividend Period, shall be computed on the basis of a 360-day
nths, and actual days elapsed over a 30-day month.

n Designated Preferred Stock on any Dividend Payment Date
of Designated Preferred Stock as they appear on the stock

le record date, which shall be the [5th calendar day

td Payment Date or such other record date fixed by the

brized committee of the Board of Directors that is not more

n such Dividend Payment Date (each, a “Dividend Record
end Record Date shall be a Dividend Record Date whether

rred Stock shall not be entitled to any dividends, whether
roperty, other than dividends (if any) declared and payable
ccified in this Section 3 (subject to the other provisions of

So Ioné as any share of Designated Preferred Stock

remains outstanding, no dividend or
or any other shares of Junior Stock

Stock) or Parity Stock, subject to the
Stock, and no Common Stock, Junio
purchased, redeemed or otherwise a(
subsidiaries unless all accrued and u
latest completed Dividend Period (iy

dividends on such amount), on all ot
are contemporaneously declared and

distribution shall be declared or paid on the Common Stock

other than dividends payable solely in shares of Common
immediately following paragraph in the case of Parity

r Stock or Parity Stock shall be, directly or indirectly,
‘quired for consideration by the Issuer or any of its

npald dividends for all past Dividend Periods, including the

icluding, if applicable as provided in Section 3(a) above,

itstanding shares of Designated Preferred Stock have been or

paid in full (or have been declared and & sum sufficient for

the payment thereof has been set asi
Preferred Stock on the applicable re
redemptions, purchases or other acq
connection with the administration

business and consistent with past pré

0

de for the benefit of the holders of shares of Designated

ord date). The foregoing limitation shall not apply to (i)
1isitions of shares of Common Stock or other Junior Stock in
I’fany employee benefit plan in the ordinary course of

ctice; (ii) the acquisition by the Issuer or any of its

subsidiaries of record ownership in Jumor Stock or Parity Stock for the bencficial ownership of

any other persons (other than the Isst
custodians; and (iii) the exchange or
of Parity Stock for or into other Pari

amount) or Junior Stock, in each cas:

[ler or any of its subsidiaries), including as trustees or
conversion of Junior Stock for or into other Junior Stock or
}y Stock (with the same or lesser aggregate liquidation
solely to the extent required pursuant to binding

contractual agreements entered into prior to the Signing Date or any subsequent agreement for
the accelerated exercise, settlement qu exchdnge thereof for Common Stock.,

0Y5331-0002-11555-NY02,.2690860.10
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When dividends are not paid (or declared and a sum sufficient for payment thereof set
aside for the benefit of the holders thereof on the applicable record date) on any Dividend
Payment Date (or, in the case of Paility Stock having dividend payment dates different from the
Dividend Payment Dates, on a divigend payment date falling within a Dividend Period related to
such Dividend Payment Date) in full upon Designated Preferred Stock and any shares of Parity
Stock, all dividends declared on Degignated Preferred Stock and all such Parity Stock and
payable on such Dividend Payment|Date (or, in the case of Parity Stock having dividend
payment dates different from the Dividend Payment Dates, on a dividend payment date falling
within the Dividend Period related L) such Dividend Payment Date) shall be declared pro rata so
that the respective amounts of such Hividends declared shall bear the same ratio to each other as
all accrued and unpaid dividends p j share on the shares of Designated Preferred Stock

(including, if applicable as provided in Section 3(a) above, dividends on such amount) and all
Parity Stock payable on such Dividend Payment Date (or, in the case of Parity Stock having
dividend payment dates different frdm the Dividend Payment Dates, on a dividend payment date
falling within the Drividend Period rglated to such Dividend Payment Date) (subject to their
having been declared by the Board i f Directors or a duly authorized committee of the Board of
Directors out of legally available funds and including, in the case of Parity Stock that bears
cumulative dividends, all accrued bt unpaid dividends) bear to each other, If the Board of
Directors or a duly authorized comnjittee of the Board of Directors determines not to pay any
dividend or a full dividend on a Dividend Payment Date, the Issuer will provide written notice to
the holders of Designated Preferred |Stock prior to such Dividend Payment Date.

Subject to the foregoing, and not otherwise, such dividends (payable in cash, securities or
other property) as may be determined by the Board of Directors or any duly authorized
committee of the Board of Directors may be declared and paid on any securities, including
Common Stock and other Junior Stack, from time to time out of any funds legally available for
such payment, and holders of Designated Preferred Stock shall not be entitled to participate in
any such dividends. !

Section 4. Liguidation Righfis.

(a) Voluntary or Involunttary Liquidation. In the event of any liquidation, dissoiution
or winding up of the affairs of the Isuer, whethgr yoluntary or involuntary, holders of
Designated Preferred Stock shall be [entitled to receive for each share of Designated Preferred
Stock, out of the assets of the Issuer|or proceeds thereof (whether capital or surplus) available for
distribution to stockholders of the Ispuer, subject to the rights of any creditors of the Issuer,
before any distribution of such assety or proceeds is made 1o or set aside for the holders of
Common Stock and any other stock pt the Issuer ranking junior to Designated Preferred Stock as
to such distribution, payment in full in an amount equal to the sum of (i) the Liquidation Amount
per share and (ii) the amount of any frccrued and unpaid dividends (including, if applicable as
provided in Section 3(a) above, dividends on such amount), whether or not declared, to the date
of payment (such amounts collectively, the “Liquidation Preference”).

(b) Partial Payment. If injany distribution described in Section 4(a) above the assets
of the Issuer or proceeds thereof are [iot sufficient to pay in full the amounts payable with respect
to all outstanding shares of Designatzd Preferred Stock and the corresponding amounts payable
with respect of any other stock of the; Issuer ranking equally with Designated Preferred Stock as

A4
09533)1-0002- 1 1 515-NYD2 269086010




to such distribution, holders of Des
shall share ratably in any such distr
which they are entitled.

(c)

ignated Preferred Stock and the holders of such other stock
ibution in proportion to the full respective distributions to

Residual Distributions. If the Liquidation Preference has been patd in full to all

holders of Designated Preferred Stdck and the corresponding amounts payable with respect of
any other stock of the Issuer ranking equally with Designated Preferred Stock as to such

distribution has been paid in full, t
receive all remaining assets of the
and preferences.

(d)

Merger, Consolidati

¢ holders of other stock of the Issuer shall be entitled to

)
|

L’l and Sale of Assets Not L.

suer (or proceeds thereof) according to their respective rights

iquidation. For purposes of this

Section 4, the merger or consolidatjon of the Issuer with any other corporation or other entity,

including a merger or consolidatio

in which the holders of Designated Preferred Stock receive

cash, securities or other property for their shares, or the sale, lease or exchange (for cash,

securities or other property) of all
constitute a liquidation, dissolutio

Section 5. Redemption. ;
(a)

r substantially all of the assets of the Issuer, shall not
r?‘or winding up of the Issuer.

| .
Optional Redemptioh. Except as provided below, the Designated Preferred Stock

may not be redeemed prior to the ﬁ}st Dividend Payment Date falling on or after the third
anniversary of the Original Issue Date. On or after the first Dividend Payment Date falling on or
after the third anniversary of the Ornpginal Issue Date, the Issuer, at its option, subject to the
approval of the Appropriate Federa| Banking Agency, may redeem, in whole or in part, at any
time and from time to time, out of funds legally available therefor, the shares of Designated

Preferred Stock at the time outstang
redemption price equal to the sum ¢
otherwise provided below, any accr
provided in Section 3(a) above, div}?

ing, upon notice given as provided in Section 5(c} below, at a
f (i) the Liquidation Amount per share and (ii) except as

ed and unpaid dividends (including, if applicable as
dends on such amount) (regardless of whether any dividends

are actually declared) to, but excluding, the date fixed for redemption.

Notwithstanding the foregoi
after the third anniversary of the Or
approval of the Appropriate Federa
time and from time to time, the shar
upon notice given as provided in Se
the Liquidation Amount per share a
unpaid dividends (including, if appl
amount) (regardless of whether any

ng, prior to the first Dividend Payment Date falling on or

ginal [ssue Date, the Issuer, at its option, subject to the
Banking Agency, may redeem, in whole or in part, at any
es of Designated Preferred Stock at the time outstanding,

ction 5(c) below, at a redemption price equal to the sum of (i)

nd (ii) except as otherwise provided below, any accrued and
cable as provided in Sectton 3(a) above, dividends on such
dividends are actuaily declared) to, but excluding, the date

fixed for redemption; provided that
has received aggregate gross proce
“Minimum Amount” as defined in

x) the Issuer (or any successor by Business Combination)

ds of not tess than the Minimum Amount (plus the
ahe relevdnt certificate of designations for each other

outstanding series of preferred stock; of such successor that was originally issued to the United
States Department of the Treasury (the “Successor Preferred Stock™) in connection with the

Troubled Asset Relief Program Capi

Offerings (including Qualified Equi

G9533£-0002-11515-NY02,2690860.10

tal Purchase Program) from one or more Qualified Equity
y Offerings of such successor), and (y) the aggregate
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redemption price of the Designated

Preferred Stock (and any Successor Preferred Stock)

redeemed pursuant to this paragrapl
the Issuer (or any successor by Bus
(including Qualified Equity Offerin

The redemption price for an
the redemption date to the holder of
such shares to the Issuer or its agen|

1 may not exceed the aggregate net cash proceeds received by
ness Combination) from such Qualified Equity Offerings
s of such successor).

v shares of Designated Preferred Stock shall be payable on
such shares against surrender of the certificate(s) evidencing
. Any declared but unpaid dividends payable on a

redemption date that occurs subsequent to the Dividend Record Date for a Dividend Period shall
not be paid to the holder entitled to feceive the redemption price on the redemption date, but
rather shall be paid to the holder of fecord of the redeemed shares on such Dividend Record Date
relating to the Dividend Payment Dte as provided in Section 3 above.

(b) No Sinking Fund.

¢ Designated Preferred Stock will not be subject to any

mandatory redemption, sinking fund or other similar provisions. Holders of Designated Preferred

Stock will have no right to require ri

Preferred Stock.

{©) Notice of Redemptio
Preferred Stock shall be given by fil
record of the shares to be redeemed
the Issuer. Such mailing shall be at
for redemption. Any notice mailed g
to have been duly given, whether or

L:demption or repurchase of any shares of Designated

n. Notice of every redemption of shares of Designated

'st class mail, postage prepaid, addressed to the holders of

at their respective last addresses appearing on the books of
ast 30 days and not more than 60 days before the date fixed

s provided in this Subsection shall be conclusively presumed
not the holder receives such notice, but faiture duly to give

such notice by mail, or any defect i such notice or in the mailing thereof] to any holder of shares
of Designated Preferred Stock designated for redemption shall not affect the validity of the
proceedings for the redemption of afiy other shares of Designated Preferred Stock.
Notwithstanding the foregoing, if shares of Designated Preferred Stock are issued in book-entry

form through The Depository Trust
may be given to the holders of Desij

permitted by such facility. Each not{
redemption date; (2) the number of ¢

less than all the shares held by such
redeemed from such holder; (3) the
certificates for such shares are to be

(4

Preferred Stock at the time outstand

Fata or in such other manner as the E

may determine to be fair and equital

or a duly authorized committee there
and conditions upon which shares of

time. If fewer than all the shares rep
shall be issued representing the unre

(e

G95331-0002-11515-NYD2Z 2690860 10

Partial Redemption. lI

Effectiveness of Redg¢
on or before the redemption date spe,
!

Company or any other similar facility, notice of redemption
mated'Preferred Stock at such time and in any manner

'ce of redemption given to a holder shall state: (1) the

hares of Designated Preferred Stock to be redeemed and, if
holder are to be redeemed, the number of such shares to be
redemption price; and (4) the place or places where
surrendered for payment of the redemption price.

n case of any redemption of part of the shares of Designated
Lng, the shares to be redeemed shall be selected cither pro
$oard of Directors or a duly authorized committee thercof
le. Subject to the provisions hereof, the Board of Directors
of shall have full power and authority to prescribe the terms
'Designated Preferred Stock shall be redeemed from time to
‘esented by any certificate arc redeemed, a new certificate

deemed shares without charge to the holder thereof,

mption. If notice of redemption has been duly given and if
cified in the notice all funds necessary for the redemption

A-6
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have been deposited by the Issuer, i
called for redemption, with a bank d

h trust for the pro rata benefit of the holders of the shares
r trust company doing business in the Borough of

Manhattan, The City of New York,
selected by the Board of Directors,

and having a capital and surplus of at least $500 million and
o as to be and continue to be available solely therefor, then,

notwithstanding that any certiﬁcatcffor any share so called for redemption has not been
surrendered for cancellation, on and after the redemption date dividends shall cease to accrue on
all shares so called for redemption, all shares so called for redemption shall no longer be deemed
outstanding and all rights with respact to such shares shall forthwith on such redemption date
cease and terminate, except only the right of the holders thercof to receive the amount payable on
such redemption from such bank or [frust company, without interest. Any funds unclaimed at the
end of three years from the redemptjon date shall, to the extent permitted by law, be released to
the Issuer, after which time the holders of the shares so called for redemption shall look only to

the Issuer for payment of the redemlnrtion price of such shares.

H Status of Redeemed J’Shares. Shares of Designated Preferred Stock that are
redeemed, repurchased or otherwiselacquired by the Issuer shall revert to authorized but unissued
shares of Preferred Stock (provided|that any such cancelled shares of Designated Preferred Stock
may be reissued only as shares of an series of Preferred Stock other than Designated Preferred
Stock). ; ‘

Section 6. Conversion. Holders of Designated Preferred Stock shares shall have no right
to exchange or convert such shares Tto any other securities.

Section 7. Voting Rights. |
!

(a)  General. The holdersiof Designated Preferred Stock shall not have any voting
rights except as set forth below or asf; otherwise from time to time required by law.

(b) Preferred Stock Dircd'}tors. Whenever, at any time or times, dividends payable on
the shares of Designated Preferred Stock have not been paid for an aggregate of six quarterly
Dividend Periods or more, whether dr not consecutive, the authorized number of directors of the
Issuer shall automatically be increaskd by two and the holders of the Designated Preferred Stock
shall have the right, with holders of §hares of any one or more other classes or series of Voting

Parity Stock outstanding at the time,
the “Preferred Directors” and each
directorships at the Issuer’s next ann
for that purpose prior to such next ar
stockholders until all accrued and un
latest completed Dividend Period (inI
dividends on such amount), on all ot

voting together as a class, to elect two directors (hereinafter
“Preferred Director”) to fill such newly created

ual meeting of stockholders (or at a special meeting calied
nual meeting) and at each subsequent annual meeting of
paid dividends for all past Dividend Periods, including the
cluding, if applicable as provided in Section 3(a) above,
tstanding shares of Designated Preferred Stock have been

declared and paid in full at which tin
Preferred Stock, except as herein or
of each and every subsequent defaul

ff

ie such right shall terminate with respect to the Designated
y law expressly provided, subject to revesting in the event
of the character above mentioned; provided that it shall be

a qualification for election for any Preferred Director that the election of such Preferred Director

shall not cause the Issuer to violate a
exchange or other trading facility on|
that listed or traded companies must |

095331-0002-11515-NY02.2690860.10

}ly corporate governance requirements of any securities
which securities of the Issuer may then be listed or traded
have a majority of independent directors. Upon any
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termination of the right of the holdefs of shares of Designated Preferred Stock and Voting Parity
Stock as a class to vote for directorg as provided above, the Preferred Directors shall cease to be
qualified as directors, the term of oqlﬁcc of all Preferred Directors then in office shall terminate
immediately and the authorized number of directors shall be reduced by the number of Preferred
Directors elected pursuant hereto. r%tny Preferred Director may be removed at any time, with or
without cause, and any vacancy creﬁ\led thereby may be filled, only by the affirmative vote of the
holders a majority of the shares of [Designated 'Préferred Stock at the time outstanding voting
separately as a class together with tlle holders of shares of Voting Parity Stock, to the extent the
voting rights of such holders descrilJ-Led above are then exercisable. If the office of any Preferred
Director becomes vacant for any redson other than removal from office as aforesaid, the
remaining Preferred Director may choose a successor who shall hold office for the unexpired
term in respect of which such vacancy occurred.

(c) Class Voting Rights ks to Particular Matters. So long as any shares of Designated
Preferred Stock are outstanding, in addition to any other vote or consent of stockholders required
by law or by the Charter, the vote ol consent of the holders of at least 66 2/3% of the shares of
Destgnated Preferred Stock at the tijne outstanding, voting as a separate class, given in person or
by proxy, either in writing without g meeting or by vote at any meeting called for the purpose,
shall be necessary for effecting or validating:

(i) Authorization of Senior Stock. Any amendment or alteration of the
Certificate of Designations fpr the Designated Preferred Stock or the Charter to authorize
or create or increase the authjorized amount of, or any issuance of, any shares of, or any
securities convertible into of exchangeable or exercisable for shares of, any class or series
of capital stock of the Issueriranking senior to Designated Preferred Stock with respect to
either or both the payment of dividends and/or the distribution of assets on any
liquidation, dissolution or winding up of-the Issuer;

1 IR T SR

(ii) Amendment of Designated Preferred Stock. Any amendment, alteration
or repeal of any provision ofi the Certificate of Designations for the Designated Preferred
Stock or the Charter (including, unless no vote on such merger or consolidation is
required by Section 7(c)(iii} below, any amendment, alteration or repeal by means of a
merger, consolidation or othizrwise) so as to adversely affect the rights, preferences,
privileges or voting powers (iSf the Designated Preferred Stock; or

|

(i)  Share Exchanlges, Reclassifications, Mergers and Consolidations. Any
consummation of a binding dharc exchange or reclassification involving the Designated
Preferred Stock, or of a mergl er or consolidation of the Issuer with another corporation or
other entity, unless in each cJase {(x) the shares of Designated Preferred Stock remain
outstanding or, in the case of/ any such merger or consolidation with respect to which the
Issuer is not the surviving or{resulting entity, are converted into or exchanged for
preference securities of the sirviving or resulting entity or its ultimate parent, and (y)
such sharcs remaining outstafnding or such preference securities, as the case may be, have
such rights, preferences, pri\}ﬁi leges and voting powers, and limitations and restrictions
thereof, taken as a whole, asiare not materially less favorable to the holders thereof than
the rights, preferences, privileges and voting powers, and limitations and restrictions

09533 1-0002-11515-NY02.2690860.10




thereof, of Designated Prchl
a whole;

provided, however, that for all purp
authorized Preferred Stock, includin
Preferred Stock necessary to satisfy
persons prior to the Signing Date, o
issued amount, whether pursuant to
of Preferred Stock, or any securities
series of Preferred Stock, ranking e
respect to the payment of dividends

rred Stock immediately prior to such consummation, taken as

hses of this Section 7(c), any increase in the amount of the

g any increase in the authorized amount of Designated
preemptive or similar rights granted by the Issuer to other

I the creation and issuance, or an increase in the authorized or
preemptive or similar rights or otherwise, of any other series
convertible into or exchangeable or exercisable for any other

qually with and/or junior to Designated Preferred Stock with

(whether such dividends are cumulative or non-cumulative)

and the distribution of assets upon |
deemed to adversely affect the right

require the affirmative vote or conse

Preferred Stock.

(d)

!

Changes after Provis!

quidation, dissolution or winding up of the Issuer will not be
5, preferences, privileges or voting powers, and shall not
nt of, the holders of outstanding shares of the Designated

ion for Redemption. No vote or consent of the holders of

Designated Preferred Stock shall be)

time when any such vote or consent
outstanding shares of the Designate

been called for redemption upon prd

required pursuant to Section 7{c} above if, at or prior to the
would otherwise be required pursuant to such Section, all
Preferred Stock shall have been redeemed, or shall have
per notice and sufficient funds shall have been deposited in

trust for such redemption, in each cé se pursuant to Section 5 above.

Procedures for Votm

(e)

and Consents. The rules and procedures for calling and

conducting any meeting of the holddrs of Designated Preferred Stock (including, without
limitation, the fixing of a record dat{ in connection therewith), the solicitation and use of proxies

at such a meeting, the obtaining of
such a meeting or such consents sha

3

ritten consents and any other aspect or matter with regard to
Il be governed by any rules of the Board of Directors or any

duly authorized committee of the B()ard of Directors, in its discretion, may adopt from time to
time, which rules and procedures shlall conform to the requirements of the Charter, the Bylaws,
and applicable law and the rules of dny national securities exchange or other trading facility on

which Designated Preferred Stock i

Section 8. Record Holders.
and the transfer agent for Designate
any share of Designated Preferred S

and neither the Issuer nor such trans

Section 9. Notices. All not

Stock shall be sufficiently given if g

postage prepaid, or if given in such
Designations, in the Charter or Byla

shares of Designated Preferred Stocl

listed or traded at the time.

To the fullest extent permitted by applicable law, the Issuer

1 Preferred Stock may deem and treat the record holder of
tock as the true and lawful owner thereof for all purposes,
fer agent shall be affected by any notice to the contrary.

ces or communications in respect of Designated Preferred
iven in writing and delivered in person or by first class mail,
sther manner as may be permitted in this Certificate of

s or by appiicable law. Notwithstanding the foregoing, if

¢ are issued in book-entry form through The Depository

Trust Company or any similar faullly, such notices may be given to the holders of Designated

Preferred Stock in any manner perm|

095331-0002-11515-NY02.2690860.10

itted by such facility.
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Section 10. No Preemptive
any rights of preemption whatsoevej

options issued or granted with respe
warrants, rights or options, may be ¢

Section 1]. Replacement Ce

Rights. No share of Designated Preferred Stock shall have

- as to any securities of the Issuer, or any warrants, rights or
ct thereto, regardless of how such securities, or such
lesignated, issued or granted.

rtificates. The Issuer shall replace any mutilated certificate at

the holder’s expense upon surrende
certificates that become destroyed, s
Issuer of reasonably satisfactory evi
together with any indemnity that ma

Section 12. Other Rights. T\[l
rights, preferences, privileges or vot

rights, or gqualifications, limitations

Charter or as provided by applicable

09533 1-0002-1 | 55-NY02 269086010

of that certificate to the Issuer. The Issuer shall replace
tolen or lost at the holder’s expense upon delivery to the
dence that the certificate has been destroyed, stolen or lost,
y be reasonably required by the Issuer.

¢ sharcs of Designated Preferred Stock shall not have any
ing powers or relative, participating, optional or other special
br restrictions thereof, other than as set forth herein or in the
law.




ANNEX B

FORM OF GERTIFICATE OF DESIGNATIONS
FOR WARRANT PREFERRED STOCK

[SEE ATTACHED]
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AR':[‘ICLES OF AMENDMENT
TO THE
RESTATED|ARTICLES OF INCORPORATION
OF
FIRSTSOUTHERN BANCORP, INC.
AUTHORIZING
FIXED RATE CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES B
First Southern Bancorp, Inc.| a corporation organized and existing under the laws of the
State of Florida (the “Issuer”), in dccordance with the provisions of Section 607.0602 of the

Florida Business Corporation Act (tljle “Act”), hereby certifies:

The board of directors of the Issuer (the “Board of Directors™), in accordance with the
restated articles of incorporation dnd bylaws of the Issuer and applicable law, authorized,
adopted, and approved on January] 9, 2009, the following resolution on creating a series of
545.00545 shares of Preferred Stock of the Issuer designated as “Fixed Rate Cumulative

Perpetual Preferred Stock, Series B.’

RESOLVED, that pursuant 1:§p the provisions of the restated articles of incorporation and
the bylaws of the Issuer and applicaljle law, the restated articles of incorporation of the Issuer are
hereby amended such that a series ofi' Preterred Stock, no par value per share, of the Issuer be and
hereby is created, and that the desiéination and number of shares of such series, and the voting
and other powers, preferences anc!i relative, participating, optional or other rights, and the
qualifications, limitations and restrictions thereof, of the shares of such series, are as follows:

Part 1. Designation and Nuniber of Shares. There is hereby created out of the authorized
and unissued shares of preferred stobk of the Issuer a series of preferred stock designated as the
“Fixed Rate Cumulative Perpetual Pfeferred Stock, Series B” (the “Designated Preferred Stock™).
The authorized number of shares of ]fesignated Preferred Stock shall be 545.00545 shares.

Part 2. Standard Provisions. i;The Standard Provisions contained in Schedule A attached
hereto are incorporated hercin by re[ference in their entirety and shall be deemed to be a part of
these restated articles of incorporatign to the same extent as if such provisions had been set forth
in full herein. !

Part 3. Definitions. The following terms are used in these restated articles of
incorporation (including the Standanld Provisions in Schedule A hereto) as defined below:




(a) “Common Stock™ m
Issuer,
(b) “Dividend Payment [

15 of cach year.
“Issuer” means First §

(c)

(d) “Junior Stock™ means
the Issuer the terms of which expres

:
St
as to dividend rights and/or as to rigIIK

(¢) “Liquidation Amount
(f) “Minimum Amount”
(g) “Parity Stock” mean

Designated Preferred Stock) the tern
will rank senior or junior to Designa
on liquidation, dissolution or windii
dividends accrue cumulatively or 1y
Stock shall include the Issuer’s UST

(h)  “Signing Date” means
(i)

Preferred Stock, Series A.

“UST Preferred Stod

rans the common stock, par value $6.00 per share, of the

)ate” means February 15, May 15, August 15 and November

southern Bancorp, Inc.

the Common Stock and any other class or series of stock of
ly provide that it ranks junior to Designated Preferred Stock
ts on liquidation, dissolution or winding up of the Issuer.

>means $1,000 per share of Designated Preferred Stock.
means $136,250.

s any class or series of stock of the Issuer (other than
s of which do not expressly provide that such class or series
ted Preferred Stock as to dividend rights and/or as to rights
1g up of the Issuer (in each case without regard to whether
on-cumulatively). Without limiting the foregoing, Parity
Preferred Stock.

Original Issue Date.

k™ means the Issuer’s Fixed Rate Cumulative Perpetual

Part 4. Certain Voting Mattel

rs. Holders of shares of Designated Preferred Stock will be

entitled to one vote for each such shi
Stock are entitled to vote, including #

Part 5. Approval of Amend

are on any matter on which holders of Designated Preferred
iny action by written consent.

ment. The foregoing amendment to the Corporation’s

restated articles of incorporation was
2009, pursuant to Section 607.0602 d

IN WITNESS WHEREOF,
Amendment to the Restated Article
Executive Officer this day of ]

TARP - Articles of [ncorporation (Wllarrant).rtf

duly adopted by the Board of Directors on January ,
f the Act.

(First Southern Bancorp, Inc. has caused this Articles of

; of Incorperation to be signed by its Chairman and Chief
anuary, 2009.

FIRST SOUTHERN BANCORP, INC.

By:

2




Name: Franklin G. Burnside
Title: President and Chief Executive Officer

| 3
TARP - Articles of Incorporation (Wiarrant).rtf
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Schedule A

FTANDARD PROVISIONS

Section 1. General Matters.
in all respects to every other share g
Stock shall be perpetual, subject to
form a part of the Certificate of Deg
with Parity Stock and shall rank sen
and the distribution of assets in the
Issuer.

Section 2. Standard Definit

Each share of Designated Preferred Stock shall be identical

f Designated Preferred Stock. The Designated Preferred

the provisions of Section 5 of these Standard Provisions that
ignations. The Designated Preferred Stock shall rank equally
ior to Junior Stock with respect to the payment of dividends
=vent of any dissolution, liquidation or winding up of the

ons. As used herein with respect to Designated Preferred

Stock:

(a) “Appropriate Feders

| Banking Agency” means the “appropriate Federal banking

agency” with respect to the Issuer a
Act (12 U.S.C. Section 1813(q)), or,

(b) “Business Combinal
exchange or similar transaction that

(c) “Business Day” mea
banking institutions in the State of |

other governmental actions to close]

(d) “Bylaws” means the
time.
(¢) “Certificate of Desig

; defined in Section 3(q) of the Federal Deposit Insurance
any successor provision.

ion” means a merger, consolidation, statutory share
requires the approval of the Issuer’s stockholders.

1s any day except Saturday, Sunday and any day on which
lew York generally are authorized or required by law or

i
{
|

bylaws of the Issuer, as they may be amended from time to

hations™ means the Certificate of Designations or comparable

instrument relating to the Designate
part, as it may be amended from tim

(0

“Charter” means the

i Preferred Stock, of which these Standard Provisions form a
e to time.

!ssucr’s certificate or articles of incorporation, articles of

association, or similar organizationa}l document.

(g)
(h)

“Dividend Period™ ha:s the meaning set forth in Section 3(a).

(1)

“Dividend Record Dzit_e” has the meaning set forth in Section 3(a).

() “QOriginal Issue Date’
Stock are first issued.

(k)

“Preferred Director”

095331-0002-11515-NY02,2693646 7

“Liquidation Prefereﬂ\ce” has the meaning set forth in Section 4(a).

| means the date on which shares of Desi gnated Preferred

[as the meaning set forth in Section 7(b).




)] “Preferred Stock™ mi¢
including the Designated Preferred

(m)  “Qualified Equity Of

persons other than the Issuer or any
perpetual Preferred Stock, Common

ans any and all scrics of preferred stock of the [ssuer,
Stock.

fering” mecans the sale and issuance for cash by the Issuer to
of its subsidiaries after the Original Issue Date of shares of
Stock or any combination of such stock, that, in each case,

qualify as and may be included in Tjier 1 capital of the Issuer at the time of issuance under the

applicable risk-based capital guidcli‘h

(other than any such sales and issua
into, or pursuant to financing plans
2008).

(n) *“Standard Provisions

es of the Issuer’s Appropriate Federal Banking Agency
nces made pursuant to agreements or arrangements entered
which were publicly announced, on or prior to November 17,

M

* mean these Standard Provisions that form a part of the

Certificate of Designations relating

“Successor Preferred

o the Designated Preferred Stock.

(0
(p) “Voting Parity Stock

Stock™ has the meaning set forth in Section 5(a).

’ means, with regard to any matter as to which the holders of

Designated Preferred Stock are entit
Standard Provisions that form a partj
Parity Stock upon which like voting
to such matter.

Section 3. Dividends.

(a) Rate. Holders of Des
share of Designated Preferred Stock
duly authorized committee of the Be
therefor, cumulative cash dividends
per annum rate of 9.0% on (i) the Li
and (ii) the amount of accrued and u
of Designated Preferred Stock, if anj
from the Original Issue Date, shall ¢
no dividends shall accrue on other d
such other dividends has passed with
shall be payable quarterly in arrears
such Dividend Payment Date to occt
the event that any Dividend Paymen

Day, the dividend payment due on t}

Day and no additional dividends wil
and including any Dividend Paymen
a “Dividend Period”, provided that t

w‘

ed to vote as specified in Sections 7(a) and 7(b) of these
of the Certificate of Designations, any and all series of
rights have been conferred and are exercisable with respect

gnated Prefgrred Stock shall be entitled to receive, on each
if, as and when declared by the Board of Directors or any
iard of Directors, but only out of assets legally available

with respect to each Dividend Period (as defined below) at a
quidation Amount per share of Designated Preferred Stock
f‘npaid dividends for any prior Dividend Period on such share
7. Such dividends shall begin to accrue and be cumulative
ompound on each subsequent Dividend Payment Date (i.e.,
vidends unless and until the first Dividend Payment Date for
out such other dividends having been paid on such date) and
on each Dividend Payment Date, commencing with the first
ir at least 20 calendar days after the Original Issue Date. I[n
Date would otherwise fall on a day that is not a Busincss

at date will be postponed to the next day that is a Business
accrue as a result of that postponement. The period from

t Date to, but excluding, the next Dividend Payment Date is
ne initial Dividend Period shall be the period from and

including the Original Issue Date to,

but excluding, the next Dividend Payment Date.

Dividends that are payable ofy Designated Preferred Stock in respect of any Dividend

Period shall be computed on the basis of a 360-day year ¢onsisting of twelve 30-day months. The

amount of dividends payable on Desl

095331-0002-11515-NY02.2693646.7

ignated Preferred Stock on any date prior to the end of a

1
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Dividend Period, and for the initial
year consisting of twelve 30-day m

Dividends that are payable ¢

Dividend Period, shall be computed on the basis of a 360-day
bnths, and actual days elapsed over a 30-day month.

n Designated Preferred Stock on any Dividend Payment Date

will be payable to holders of record
register of the Issuer on the applica
immediately preceding such Divide,

y

of Designated Preferred Stock as they appear on the stock
le record date, which shall be the 15th calendar day
d Payment Date or such other record date fixed by the

Board of Directors or any duly authlﬂrized committee of the Board of Directors that is not more
than 60 nor less than 10 days prior to such Dividend Payment Date (each, a “Dividend Record

Date’). Any such day that is a Divid
or not such day is a Business Day.

end Record Date shall be a Dividend Record Date whether

Holders of Designated Preferred Stock shall not be entitled to any dividends, whether
payable in cash, securities or other property, other than dividends (if any) declared and payable
on Designated Preferred Stock as specified in this Section 3 (subject to the other provisions of

the Certificate of Designations).

(b)
remains outstanding, no dividend or
or any other shares of Junior Stock

Stock) or Parity Stock, subject to the

Stock, and no Commeon Stock, Junig

Priority of Dividends. So long as any share of Designated Preferred Stock

distribution shall be declared or paid on the Common Stock

other than dividends payable solely in shares of Common
immediately following paragraph in the case of Parity

r Stock or Parity Stock shall be, directly or indirectly,

purchased, redeemed or otherwise alcquired for consideration by the Issuer or any of its

P . i
subsidiaries unless all accrued and u‘

latest completed Dividend Period (il‘k

npaid dividends for all past Dividend Periods, including the
cluding, if applicable as provided in Section 3(a) above,

dividends on such amount), on all optstanding shares of Designated Preferred Stock have been or

are contemporaneously declared anc

 paid in full (or have been declared and a sum sufficient for

the payment thereof has been set asilde for the benefit of the holders of shares of Designated

Preferred Stock on the applicable re
redemptions, purchases or other acq
connection with the administration ¢
business and consistent with past pre
subsidiaries of record ownership in |
any other persons (other than the Iss
custodians; and (iii) the exchange or
of Parity Stock for or into other Pari
amount) or Junior Stock, in each cag
contractual agreements entercd into

the accelerated exercise, settlement ¢

When dividends are not paid

rord date). The foregoing limitation shall not apply to (i)
risitions of shares of Common Stock or other Junior Stock in
fany employee benefit plan in the ordinary course of
ictice; (if) the acquisition by the Issuer or any of its

unior Stock or Parity Stock for the beneficial ownership of
Ler or any of its subsidiaries), including as trustees or
conversion-of Junior Stock for or into other Junior Stock or
v Stock(with the same or lesser aggregate liquidation

e, solely to the extent required pursuant to binding

prior ta the Signing Date or any subsequent agreement for

r exchange thereof for Common Stock.

l(or declared and a sum sufficient for payment thereof set

aside for the benefit of the holders th:‘ereof on the applicable record date) on any Dividend
Payment Date (or, in the case of Parity Stock having dividend payment dates different from the

Dividend Payment Dates, on a divid
such Dividend Payment Date) in full
Stock, all dividends declared on Des

payable on such Dividend Payment [l

09533 1-0002-11515-NY02.2693646.7

J;nd payment date falling within a Dividend Period related to

'upon Designated Preferred Stock and any shares of Parity
gnated Preferred Stock and all such Parity Stock and
Date (or, in the case of Parity Stock having dividend
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payment dates different from the D
within the Dividend Period related {
that the respective amounts of such
all accrued and unpaid dividends pe
(including, if applicable as providec

Parity Stock payable on such Divide
vm the Dividend Payment Dates, on a dividend payment date
clated to such Dividend Payment Date) (subject to their

bf Directors or a duly authorized committee of the Board of
nds and including, in the case of Parity Stock that bears

ut unpaid dividends) bear to each other. 1f the Board of
hittee of the Board of Directors determines not to pay any
idend Payment Date, the Issuer will provide written notice to

dividend payment dates different fr
falling within the Dividend Period 1
having been declared by the Board

Directors out of legally available fu
cumulative dividends, all accrued b
Directors or a duly authorized comr
dividend or a full dividend on a Div
the holders of Designated Preferred

Subject to the foregoing, ang
other property) as may be determin%
committee of the Board of Director

vidend Payment Dates, on a dividend payment date falling

o such Dividend Payment Date) shall be declared pro rata so
dividends declared shall bear the same ratio to each other as
r share on the shares of Designated Preferred Stock

in Section 3(a) above, dividends on such amount) and all
nd Payment Date (or, in the case of Parity Stock having

Stock prior to such Dividend Payment Date.

| not otherwise, such dividends (payable in cash, securitics or

d by the Board of Directors or any duly authorized
may be declared and paid on any securities, including

Common Stock and other Junior Stgck, from time to time out of any funds legally available for
such payment, and holders of Des:ghatcd Preferred Stock shall not be entitled to participate in

any such dividends.

Section 4. Liquidation Righit_s.

tary Liquidation: In the event of any liquidation, dissolution

(@) Voluntary or Involur

or winding up of the affairs of the I
Designated Preferred Stock shall be
Stock, out of the assets of the Issuen
distribution to stockholders of the |
before any distribution of such asset!
Common Stock and any other stock
to such distribution, payment in full
per share and (ii) the amount of any
provided in Section 3(a) above, divi
of payment {such amounts collectiv

b) Partial Payment. If in
of the Issuer or proceeds thereof are

to all outstanding shares of Designa
with respect of any other stock of th

suer, whether voluntary or involuntary, holders of
entitled to receive for each share of Designated Preferred
‘or proceeds thereof (whether capital or surplus) available for

'suer subject to the rights of any creditors of the Issuer,

s or proceeds is made to or set aside for the holders of

of the Issuer ranking junior to Designated Preferred Stock as
in an amount equal to the sum of (i) the Liquidation Amount
accrued and unpaid dividends (including, if applicable as
Hends on such amount), whether or not declared, to the date
:ly, the “Liquidation Preference™).

any distribution described in Section 4(a) above the assets
not sufficient to pay in full the amounts payable with respect
led Preferred Stock and the corresponding amounts payable
> Issuer ranking cqually with Designated Preferred Stock as

to such distribution, holders of Desi

shall share ratably in any such distri}

which they are entitled.

(c)

Residual Dlstrlbution

holders of Designated Preferred Stog
any other stock of the Issuer ranking

0Y5331-0002-11515-NY02.2695646.7

mated Preferred Stock and the holders of such other stock
bution in proportion to the full respective distributions to

s. If the Liquidation Preference has been paid in full to all
-k and the ¢drresponding amounts payable with respect of
equally with Designated Preferred Stock as to such
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distribution has been paid in full, thg holders of other stock of the Issuer shall be entitled to

receive all remaining assets of the 1
and preferences.

(d) Merger, Consolidatic
Section 4, the merger or consolidati

including a merger or consolidation
cash, securities or other property fo
securities or other property) of all o
constitute a liquidation, dissolution

Section 5. Redemption.

(a) Optional Redemptior

ssuer (or proceeds thereof) according to their respective rights

n and Sale of Assets Not Liquidation. For purposes of this
bn of the Issuer with any other corporation or other entity,

in which the holders of Designated Preferred Stock receive
their shares, or the sale, lease or exchange (for cash,

- substantially all of the assets of the Issuer, shall not

or winding up of the Issuer.

1. Except as provided below, the Designated Preferred Stock

may not be redeemed prior to the la
third anniversary of the Original Iss
UST Preferred Stock have been reds
or after the first Dividend Payment

Issue Date, the Issuer, at its option,

Agency, may redeem, in whole or in
available therefor, the shares of Des

given as provided in Section 5(c) be

Liquidation Amount per share and (
unpaid dividends (including, if appl

er of (i) first Dividend Payment Date falling on or after the
he Date; and (ii) the date on which all cutstanding shares of
-:emed, repurchased or otherwise acquired by the Issuer. On
Date falling on or after the third anniversary of the Original
subject to the approval of the Appropriate Federal Banking
part, at any time and from time to time, out of funds legally
gnated Preferred Stock at the time outstanding, upon notice
low, at a redemption price equal to the sum of (i) the

i) except as otherwise provided below, any accrued and
cable as provided in Section 3(a) above, dividends on such

armount) (regardless of whether any
fixed for redemption.

Notwithstanding the foregoi
after the third anniversary of the Ori

approval of the Appropriate Federal

.dividends are actually declared) to, but excluding, the date
|
\g, prior to the first Dividend Payment Date falling on or

ginal Issue Date, the Issuer, at its option, subject to the
Banking Agency and subject to the requirement that all

outstanding shares of UST Preferreq) Stock shall previously have been redeemed, repurchased or
otherwise acquired by the Issuer, may redeem, in whole or in part, at any time and from time to

time, the shares of Designated Prefei'red Stock at the time outstanding, upon notice given as

provided in Section 5(c) below, at a
Amount per share and (ii) except as
dividends (including, if applicable a

)

redemption price equal to the sum of (i) the Liquidation
otherwise provided below, any accrued and unpaid
; provided in Section 3(a) above, dividends on such amount)

(regardless of whether any dividends are actually declared) to, but excluding, the date fixed for

redemption; provided that (x) the Iss

received aggregate gross proceeds o
Amount” as defined in the relevant ¢
preferred stock of such successor tha
the Treasury (the “Successor Preferr

ver (or any successor by Business Combination) has

| not less than the Minimum Amount (plus the “Minimum
ertificate of designations for each other outstanding series of
t was originally issued to the United States Department of
=d Stock™) in connection with the Troubled Asset Relief

Program Capital Purchase Program)
Qualified Equity Offerings of such g

from one or more Qualified Equity Offerings (including
iccessor), and (y) the aggregate redemption price of the

Designated Preferred Stock (and any Successor Preferred Stock) redeemed pursuant to this

paragraph may not exceed the aggre

095331-0002- 11515-NYQ2 2693646 7
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successor by Business Combination

Equity Offerings of such successor).

The redemption price for an
the redemption date to the holder of
such shares to the Issuer or its agent
redemption date that occurs subseqt
not be paid to the holder entitled to
rather shall be paid to the holder of
relating to the Dividend Payment D

(b) No Sinking Fund. Th
mandatory redemption, sinking func
Stock will have no right to require r
Preferred Stock.

(c)

Notice of Redemptio

i

) from such Qualified Equity Offerings (including Qualified

y shares of Designated Preferred Stock shall be payable on
such shares against surrender of the certificate(s) evidencing
. Any declared but unpaid dividends payable on a

ent to the Dividend Record Date for a Dividend Period shall
Feccive the redemption price on the redemption date, but
Lecord of the redeemed shares on such Dividend Record Date
te as provided in Section 3 above.

e Designated Preferred Stock will not be subject to any
or other similar provisions. Holders of Designated Preferred
rdemption or repurchase of any shares of Designated

n. Notice of every redemption of shares of Designated

Preferred Stock shall be given by filst class mail, postage prepaid, addressed to the holders of

record of the shares to be redeemed

the Issuer. Such mailing shall be at
for redemption. Any notice mailed

at their respective last addresses appearing on the books of
east 30 days and not more than 60 days before the date fixed

4s provided in this Subsection shall be conclusively presumed

1'

to have been duly given, whether or{not the holder receives such notice, but failure duly to give
such notice by mail, or any defect inj such notice or in the mailing thereof, to any holder of shares

of Designated Preferred Stock desi

ated for redemption shall not affect the validity of the

proceedings for the redemption of any other shares of Designated Preferred Stock.
Notwithstanding the foregoing, if sh'lares of Designated Preferred Stock are issued in book-entry

form through The Depository Trust
may be given to the holders of Desi

JCompany or any other similar facility, notice of redemption

inated Preferred Stock at such time and in any manner

permitted by such facility. Each notice of redemption given to a holder shall state: (1) the
redemption date; (2) the number of ¢hares of Designated Preferred Stock to be redeemed and, if

less than all the shares held by such

!holder are to be redeemed, the number of such shares to be

redeemed from such holder; (3) the tedemption price; and (4) the place or places where

certificates for such shares are to be

(d)

!%urrendered for payment of the redemption price.

Partial Redemption. Ih case of any redemption of part of the shares of Designated

Preferred Stock at the time outstanding, the shares to be redeemed shall be selected either pro

rata or in such other manner as the

oard of Directors or a duly authorized committee thereof

may determine to be fair and cquitaqle. Subject to the provisions hereof, the Board of Directors
or a duly authorized committee thereof shall have full power and authority to prescribe the terms
and conditions upon which shares of{Designated Preferred Stock shall be redeemed from time to
time. If fewer than all the shares repiesented by any certificate are redecmed, a new certificate

shall be 1ssued representing the unrejr

()

eemed-shares without charge to the holder thereof,

Effectiveness of Redemption. If notice of redemption has been duly given and if

on or before the redemption date speiciﬁed in the notice all funds necessary for the redemption
have been deposited by the [ssuer, in;trust for the pro rata benefit of the holders of the shares

called for redemption, with a bank oj|
i
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trust company doing business in the Borough of
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Manhattan, The City of New York, jand having a capital and surplus of at least $500 million and
selected by the Board of Directors, o as to be and continue to be available solely therefor, then,
notwithstanding that any certificate [for any share so called for redemption has not been
surrendered for cancellation, on and| after the redemption date dividends shall cease to accrue on
all shares so called for redemption, jall shares so called for redemption shall no longer be deemed
outstanding and all rights with respect to such shares shall forthwith on such redemption date
cease and terminate, except only the right of the holders thereof to receive the amount payable on
such redemption from such bank orjtrust company, without interest. Any funds unclaimed at the
end of three years from the redemption date shal, to the extent permitted by law, be released to
the Issuer, after which time the holders of the shares so called for redemption shall look only to
the Issuer for payment of the redemption price of such shares.

t3] Status of Redeemed Shares. Shares of Designated Preferred Stock that are
redeemed, repurchased or otherwise acquired by the [ssuer shall revert to authorized but unissued
shares of Preferred Stock (provided|that any such cancelled shares of Designated Preferred Stock
may be reissued only as shares of ary series of Preferred Stock other than Designated Preferred
Stock).

Section 6. Conversion. Holders of Designated Preferred Stock shares shall have no right
to exchange or convert such shares (nto any other securities.

Section 7. Voting Rights.

(a)  General. The holdersjof Designated Preferred Stock shail not have any voting
rights except as set forth below or ad otherwise from time to time required by law.

(b} Preferred Stock Dire¢tors. Whenever, at any time or times, dividends payable on
the shares of Designated Preferred Slftock have not been paid for an aggregate of six quarterly
Dividend Periods or more, whether pr not consecutive, the authorized number of directors of the
Issuer shall automatically be increased by two and the holders of the Designated Preferred Stock
shall have the right, with holders of shares of any one or more other classes or series of Voting
Parity Stock outstanding at the time, voting together as a class, 1o elect two directors (hereinafter
the “Preferred Directors ” and each ¢ “Preferred Director ) to fill such newly created
directorships at the Issuer’s next anr\'"ual meeting of stockholders (or at a special meeting called
for that purpose prior to such next ar‘Lnual meeting) and at each subsequent annual meeting of
stockholders until all accrued and urjpaid dividends for all past Dividend Periods, including the
latest completed Dividend Period (h]c!uding, if applicable as provided in Section 3(a) above,
dividends on such amount), on all olitstanding shares of Designated Preferred Stock have been
declared and paid in full at which ti he such right shall terminate with respect to the Designated
Preferred Stock, except as herein or .Jy law expressly provided, subject to revesting in the event
of each and every subsequent defaulf of the character above mentioned; provided that it shall be
a qualification for election for any Pleferred Director that the election of such Preferred Director
shall not cause the Issuer to violate any corporate governance requirements of any securities
exchange or other trading facility oniwhich securities of the Issuer may then be listed or traded
that listed or traded companies mustfhave a majority of independent directors. Upon any
termination of the right of the holders of shares of Designated Preferred Stock and Voting Parity
Stock as a class to vote for directors [as provided above, the Preferred Directors shall cease to be

A-7
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qualified as directors, the term of office of all Preferred Directors then in office shall terminate
immediately and the authorized number of directors shall be reduced by the number of Preferred
Directors elected pursuant hereto. a}t‘ny Preferred Director may be removed at any time, with or
without cause, and any vacancy crefited thereby may be filled, only by the affirmative vote of the
holders a majority of the shares of [Designated Preferred Stock at the time outstanding voting
separately as a class together with tl| e holders of shares of Voting Parity Stock, to the extent the
voting rights of such holders descrij&ad above are then exercisable. If the office of any Preferred
Director becomes vacant for any redson other than removal from office as aforesaid, the
remaining Preferred Director may choose a successor who shall hold office for the unexpired
term in respect of which such vacancy occurred.

) Class Voting Rights bs to Particular Matters. So long as any shares of Designated
Preferred Stock are outstanding, in dddition to any other vote or consent of stockholders required
by law or by the Charter, the vote of consent of the holders of at least 66 2/3% of the shares of
Designated Preferred Stock at the tifne outstanding, voting as a separate class, given in person or
by proxy, either in writing without g meeting or by vote at any meeting called for the purpose,
shall be necessary for effecting or vilidating:

(i) Authorizatior] of Senior Stock. Any amendment or alteration of the
Certificate of Designations fpr the Designated Preferred Stock or the Charter to authorize
or create or increase the authorized amount of, or any issuance of, any shares of, or any
securities convertible into orjexchangeable or exercisable for shares of, any class or series
of capital stock of the Issuerjranking senior to Designated Preferred Stock with respect to
either or both the payment of dividends and/or the distribution of assets on any
liquidation, dissolution or winding up of the Issuer;

(i) Amendment c f Designated Preferred Stock. Any amendment, alteration
or repeal of any provision 9f|§the Certificate of Designations for the Designated Preferred
Stock or the Charter (includifag, unless no vote on such merger or consolidation is
required by Section 7(c)(iii) below, any amendment, alteration or repeal by means of a
merger, consolidation or othdrwise) so as to adversely affect the rights, preferences,
privileges or voting powers df the Designated Preferred Stock; or

(iif)  Share Exchan'!'t.{es, Reclassifications, Mergers and Consolidations. Any
consummation of a binding share exchange or reclassification involving the Designated
Preferred Stock, or of a merger or consolidation of the Issuer with another corporation or
other entity, unless in each cdse (x) the shares of Designated Preferred Stock remain
outstanding or, in the case oflany such merger or consolidation with respect to which the
Issuer is not the surviving or fesulting entity, are converted into or exchanged for
preference securities of the sﬂrviving*or*'r'esmtihg entity or its ultimate parent, and (y)
such shares remaining outstanding or such preference securities, as the case may be, have
such rights, preferences, privileges and voting powers, and limitations and restrictions
thereof, taken as a whole, as zf;re not materially less tfavorable to the holders thereof than
the rights, preferences, priviléges and voting powers, and limitations and restrictions
thereof, of Designated Pref'erliied Stock immediately prior to such consummation, taken as
a whole; :

095331-0002-1 1515-NY02.2693646.7




provided, however, that for all pury

oses of this Section 7(c), any increase in the amount of the

authorized Preferred Stock, includi
Preferred Stock necessary to satisfy
persons prior to the Signing Date,

issucd amount, whether pursuant t¢
of Preferred Stock, or any securitie
series of Preferred Stock, ranking e
respect to the payment of dividend
and the distribution of assets upon

deemed to adverscly affect the righ
require the affirmative vote or cons
Preferred Stock.

{d) Changes after Provi

ng any increase in the authorized amount of Designated

preemptive or similar rights granted by the Issuer to other

r the creation and issuance, or an increase in the authorized or
preemptive or sinilar rights or otherwise, of any other series
s convertible into or exchangeable or cxercisable for any other
qually with and/or junior to Designated Preferred Stock with
(whether such dividends are cumulative or non-cumulative)
iquidation, dissolution or winding up of the Issuer will not be
ts, preferences, privileges or voting powers, and shall not

ent of, the holders of outstanding shares of the Designated

sion_for Redemption. No vote or consent of the holders of

Designated Preferred Stock shall bg
time when any such vote or consen
outstanding shares of the Designate
been called for redemption upon pr
trust for such redemption, in cach c

(e) Procedures for Votin

: required pursuant to Section 7(c) above if, at or prior to the
- would otherwise be required pursuant to such Section, all
d Preferred Stock shall have been redeemed, or shall have
bper notice and sufficient funds shall have been deposited in
hse pursuant to Section 5 above.

g and Consents. The rules and procedures for calling and

conducting any meeting of the hold
limitation, the fixing of a record da
at such a meeting, the obtaining of

*E

such a meeting or such consents sh:

ers of Designated Preferred Stock (including, without

in connection therewith), the solicitation and use of proxies
ritten consents and any other aspect or matter with regard to
| be governed by any rules of the Board of Directors or any

duly authorized committee of the Blpard of Diregtors, in its discretion, may adopt from time to

time, which rules and procedures shjall conform to the requirements of the Charter, the Bylaws,

|

and applicable law and the rules of iny national securities exchange or other trading facility on

which Designated Preferred Stock i

Section 8. Record Holders.

i listed or traded at the time.

ITo the fullest extent permitted by applicable law, the Issuer

and the transfer agent for Designated Preferred Stock may deem and treat the record holder of
any share of Designated Preferred Stock as the true and lawful owner thereof for all purposes,

and neither the Issuer nor such tranﬁ

|
Section 9. Notices. All not

fer agent shall be affected by any notice to the contrary.

ices or communications in respect of Designated Preferred

Stock shall be sufficiently given if given in writing and delivered in person or by first class mail,

postage prepaid, or if given in such |

ther manner as may be permitted in this Certificate of

Designations, in the Charter or Bylaws or by applicable law. Notwithstanding the foregoing, if

shares of Designated Preferred Stoc
Trust Company or any similar facili

< are issued in book-entry form through The Depository
y, such notices may be given to the holders of Designated

Preferred Stock in any manner perm:|itted by such facility.

Section 10. No Preemptive

Rights. No share of Designated Preferred Stock shall have

any rights of preemption whatsoeve

i as to any securitics of the Issuer, or any warrants, rights or

options issued or granted with respe{;:t thereto, regardless of how such securities, or such
warrants, rights or options, may be designated, issued or granted.

095331-0002-1§515-NY02,2693646 7
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Section 11. Replacement Clrtificates. The Issuer shall replace any mutilated certificate at
the holder’s expense upon surrendef of that certificate to the Issuer. The Issuer shall replace
certificates that become destroyed, Stolen or lost at the holder’s cxpense upon delivery to the
Issuer of reasonably satisfactory evjdence that the certificate has been destroyed, stolen or lost,
together with any indemnity that my be reasonably required by the Issuer.

Section 12. Other Rights. TLc shares of Designated Preferred Stock shall not have any
rights, preferences, privileges or vofing powers or relative, participating, optional or other special
rights, or qualifications, limitationsor restrictions thereof, other than as set forth herein or in the
Charter or as provided by applicablg law.
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In consideration for the benefits [ w
United States Department of the Tr
voluntarily waive any claim against
compensation or benefits that are re
Department of the Treasury as publ

I acknowledge that this regufation n
incentive and other benefit plans, a
“golden parachute” agreements) tha
relate to the peried the United State
through the TARP Capital Purchase

This waiver includes all claims [ mz
related to the requirements imposed
limitation a claim for any compensa
challenge to the process by which th
claim about the effect of these regul|

ANNEX C

FORM OF WAIVER

ill reccive as a result of my employer’s participation in the
pasury’s TARP Capital Purchase Program, | hereby

the United States or my employer for any changes to my
quired to comply with the regulation issued by the

shed in the Federal Register on October 20, 2008.

nay require modification of the compensation, bonus,

rangements, policies and agreements (including so-called

t | have with my employer or in which I participate as they

s holds any equity or debt securities of my employer acquired
Program.

y have under the laws of the United States or any state
by the aforementioned regulation, including without
tion or other payments | would otherwise receive, any
is regulation was adopted and any tort or constitutional
ations on my employment relationship.

195311.0002-10033-NY02 2650847 9




(a) The Company has be
in good standing under the laws of'{

(b) The Preferred Shares
delivered pursuant to the AgrccmmI
fully paid and non-assessable, will 1
rank pari passu with or senior to all
Closing Date with respect to the pay
of any dissolution, liquidation or wil

(c) The Warrant has bee
contemplated by the Agreement, wi
Company enforceable against the C
be limited by applicable bankruptc

t

P

ANNEX D

FORM OF OPINION

en duly incorporated and is validly existing as a corporation
he state of its incorporation.

have been duly and validly authorized, and, when issued and
, the Preferred Shares will be duly and validly issued and

ot be issued in violation of any preemptive rights, and will
other series or classes of Preferred Stock issued on the

ment of dividends and the distribution of assets in the event

nding up of the Company.

duly authorized and, when executed and delivered as

& constitute a valid and fegally binding obligation of the

‘r

mpany in accordance with its terms, except as the same may
insolvency, reorganization, moratorium or similar laws

affecting the enforcement of creditors’ rights generally and general equitable principles,

regardless of whether such enforcea

(d)
been duly authorized and reserved
in accordance with the terms of the

The shares of Warrat?

1

bilit

y is considered in a proceeding at law or in cquity.

t Preferred Stock issuable upon exercise of the Warrant have

br issuance upon exercise of the Warrant and when so issued
Warrant will be validly issued, fully paid and non-assessable,

and will rank pari passu with or senfior to all other series or classes of Preferred Stock, whether
or not issued or outstanding, with re;Spect to the payment of dividends and the distribution of
assets in the event of any dissolutio:}, liquidatien or winding up of the Company.

()

Agreement and the Warrant and to ¢

The Company has th{ia corporate power and authority to execute and deliver the

arry out its obligations thereunder {(which includes the

issuance of the Preferred Shares, Whrrant and Warrant Shares).

8y

the Warrant and the consummation
authorized by all necessary corporat
no further approval or authorization

(g)  The Agreement is a V)
against the Company in accordance
applicable bankruptcy, insolvency, i
enforcement of creditors’ rights gen
such enforceability is considered in
counsel need express no opinion wit
the Agreement insofar as Section 4.

1
It

09533 1-0002-10033-NY02 2650847 5

The execution, delive
of the transactions contemplated thereby have been duly
e action on the part of the Company and its stockholders, and

j

ry and performance by the Company of the Agreement and

is required on the part of the Company.

alid and binding obligation of the Company enforceable

with its terms, except as the same may be limited by

eorganization, moratorium or similar laws affecting the

brally and general equitable principles, regardless of whether

1 proceeding at law or in equity; provided, however, such
h respect to Section 4.5(h) or the severability provisions of
(h) is concerned.




ANNEX E

FORM OF WARRANT

ISEE ATTACHED]}
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WARRANT TO PU.

THE SECURITIES REPRESENTED BY THIS
THE SECURITIES ACT OF 1933, AS AMEN
MAY NOT BE TRANSFERRED, SOLD

REGISTRATION STATEMENT RELATIN(
APPLICABLE STATE SECURITIES LA
REGISTRATION UNDER SUCH ACT OR SU
THE RESTRICTIONS ON TRANSFER ANI
AGREEMENT BETWEEN THE ISSUER OF

UST Sequence Number 436

RCHASE PREFERRED STOCK

INSTRUMENT HAVE NOT BEEN REGISTERED UNDER
DED, OR THE SECURITIES LAWS OF ANY STATE AND
DR OTHERWISE DISPOSED OF EXCEPT WHILE A
THERETO IS IN EFFECT UNDER SUCH ACT AND
WS OR PURSUANT TO AN EXEMPTION FROM
CH LAWS. THIS INSTRUMENT IS ISSUED SUBIJECT TO
) OTHER PROVISIONS OF A SECURITIES PURCHASE
THESE SECURITIES AND THE INVESTOR REFERRED

TO THEREIN, A COPY OF WHICH I§
REPRESENTED BY THIS INSTRUMENT
EXCEPT IN COMPLIANCE WITH SAID AG
COMPLIANCE WITH SAID AGREEMENT V’

Share
of First
Issue D

1. Definitions. Unless the contexi
shall have the meanings indicated.

"Board of Directors” means the board
committee thereof.

"Business day” means any day except
the State of New York generally are authorized |

"Company" means the Person whose na‘:
organization is set forth in Item 1 of Schedule A

“Charter” means with respect to any [
association, or similar organizational document.,

"Exchange Act" means the Securities E
and the rules and regulations promulgated theret

"Exercise Price” means the amount set {

"Expiration Time" has the meaning set fi

“Issue Date” means the date set forth in!

ON FILE WITH THE ISSUER. THE SECURITIES

MAY NOT BE SOLD OR OTHERWISE TRANSFERRED

FQEEMENT. ANY SALE OR OTHER TRANSFER NOT IN
/ILL BE VOID.

| WARRANT
] to purchase
| 545.00545

s of Preferred Stock
Southern Bancorp, Inc.
ate: Janvary 30, 2009

I otherwise requires, when used herein the following terms
: .
[

of direcfofs%f" the Company, including any duly authorized

aturday, Sunday and any day on which banking institutions in
or required by law or other governmental actions to close.

ime, corporate or other organizational form and jurisdiction of
hereto.

'erson, its certificate or articles of incorporation, articles of

xchange Act of 1934, as amended, or any successor statute,
nder.

‘orth in Item 2 of Schedule A hereto.

iC)rth in Section 3.

{temn 3 of Schedule A hereto.

w




"Liguidation Amount" means the amounikt set forth in Item 4 of Schedule A hereto.

i

"Original Warrantholder"” means the Ut
to be taken by the Original Warrantholder here
Warrantholder.

i
“Person" has the meaning given to it il:
13(d}3) and 14(d)(2) of the Exchange Act. ‘

"Preferred Stock” means the series of

hereto.

"Purchase Agreement” means the Secu
the Letter Agreement, dated as of the date set f]
time, between the Company and the United §
including all annexes and schedules thereto.

"Regulatory Approvals” with respect

rited States Department of the Treasury. Any actions specified
inder may only be taken by such Person and not by any other

1 Section 3(a)(9) of the Exchange Act and as used in Sections

perpetual preferred stock set forth in Item 5 of Schedule A

rities Purchase Agreement - Standard Terms incorporated into
brth in Item 6 of Schedule A hereto, as amended from time to
tates Department of the Treasury (the "Letter Agreement”),

to the Warrantholder, means, to the extent applicable and

required to permit the Warrantholder to exercis
Preferred Stock without the Warrantholder bein
of any necessary approvals and authorizations ¢
or termination of any applicable waiting perio

"SEC" means the U.S. Securities and Ei

"Securities Act” means the Securities A«'I»:

and regulations promulgated thereunder.
"Shares" has the meaning set forth in S¢

"Warrantholder” has the meaning set fo

"Warrant” means this Warrant, issued p

2.

Number of Shares; Exercise Pri

e this Warrant for shares of Preferred Stock and to own such

2 in violation of applicable law, rule or regulation, the receipt
If, filings and registrations with, notifications to, or expiration

| under, the Hart-Scott-Rodino Antitrust Improvements Act of
1976, as amended, and the rules and regulations!

thereunder.

tchange Commission.

t of 1933, as amended, or any successor statute, and the rules

ction 2.

rth in Section 2.

ursuant to the Purchase Agreement.

ce, This certifies that, for value received, the United States

Department of the Treasury or its permitted a
subject to the conditions hereinafter set forth,

receipt of all applicable Regulatory Approvals|
nonassessable shares of Preferred Stock set fort
price per share of Preferred Stock equal to the E

3. Exercise of Warrant; Term. Sub
and regulations, the right to purchase the Shares
by the Warrantholder, at any time or from time
Company on the date hereof, but in no ever
anniversary of the Issue Date (the "Expiration
Exercise annexed hereto, duly completed and
executive office of the Company located at the &
office or agency of the Company in the Uni

signs (the "Warrantholder") is entitled, upon the terms and
0 acquire: from: the Company, in whole or in part, after the
if any, up to an aggregate of the number of fully paid and
a in Item 7 of Schedule A hereto (the "Shares”), at a purchase
xercise Price.

ject to Section 2, to the extent permitted by applicable laws
represented by this Warrant is exercisable, in whole or in part
lo time after the execution and delivery of this Warrant by the
t later than 5:00 p.m., New York City time on the tenth
i Time"), by (A) the surrender of this Warrant and Notice of
executed on behalf of the Warrantholder, at the principal
ddress set forth in Item 8 of Schedule A hereto (or such other
ed States as it may designate by notice in writing to the

Warrantholder at the address of the Warranthold
1

er appearing on the books of the Company), and (B) payment



of the Exercise Price for the Shares thereby pu
Preferred Stock that would otherwise be de
Preferred Stock issuable upon exercise of the
to the aggregate Exercise Price as to which this

If the Warrantholder does not ¢
entitled to receive from the Company within a
days, a new warrant in substantially identical
difference between the number of Shares subj
Warrant is so exercised. Notwithstanding anytl
acknowledges and agrees that its exercise of]
Warrantholder will have first received any appl

|rchased, by having the Company withhold, from the shares of

ivered to the Warrantholder upon such exercise, shares of

Warrant with an aggregate Liquidation Amount equal in value

Warrant is so exercised.

xercise this Warrant in its entirety, the Warrantholder will be
reasonable time, and in any event not exceeding three business
form for the: purchase of that number of Shares equal to the
ct to this'Warrant and the number of Shares as to which this
1ing in this Warrant to the contrary, the Warrantholder hereby
this Warrant for Shares is subject to the condition that the
cable Regulatory Approvals.

4. Issuance of Shares; Authorization. Certificates for Shares issued upon exercise of this Warrant
will be issued in such name or names as the| Warrantholder may designate and will be delivered to such
named Person or Persons within a reasonable t{me, not to exceed three business days after the date on which
this Warrant has been duly exercised in accordance with the terms of this Warrant. The Company hereby
represents and warrants that any Shares issued upon the exercise of this Warrant in accordance with the
provisions of Section 3 will be duly and validly authorized and issued, fully paid and nonassessable and free
from all taxes, liens and charges (other than Lﬁens or charges created by the Warrantholder, income and
franchise taxes incurred in connection with the exercise of the Warrant or taxes in respect of any transfer
occurring contemporaneously therewith). The Company agrees that the Shares so issued will be deemed to
have been issued to the Warrantholder as of the close of business on the date on which this Warrant and
payment of the Exercise Price are delivered tc the Company in accordance with the terms of this Warrant,
notwithstanding that the stock transfer books oy the Company may then be closed or certificates representing
such Shares may not be actually delivered on|such date. The Company will at all times reserve and keep
available, out of its authorized but unissued preferred stock, solely for the purpose of providing for the
exercise of this Warrant, the aggregate number Jf shares of Preferred Stock then issuable upon exercise of this
Warrant at anytime. The Company will use re(lsonable b&st efforts to ensure that the Shares may be issued
without violation of any applicable law or regulatlon or of any requirement of any securities exchange on
which the Shares are listed or traded.

5. No Rights as Stockholders: Tralllsfer Books. This Warrant does not entitle the Warrantholder
to any voting rights or other rights as a stockholder of the Company prior to the date of exercise hereof. The
Company will at no time close its transfer bboks against transfer of this Warrant in any manner which
interferes with the timely exercise of this Warraft.

6. Charges. Taxes and Expenses. Issuance of certificates for Shares to the Warrantholder upon

the exercise of this Warrant shall be made withg
other incidental expense in respect of the issuat
be paid by the Company.

7. Transfer/Assignment.

(A) Subject to compliance with clause (
transferable, in whole or in part, upon the books

by duly authorized attorney, and a new warran}
tenor and date as this Warrant but registered in’
Warrant, duly endorsed, to the office or agency;
f)ayab]e an connection with the preparation, execution and

than stock transfer taxes) and other charges

delivery of the new warrants pursuant to this Sed,

(B) The transfer of the Warrant and the |

ut charge to the Warrantholder for any issue or transfer tax or
ice of such certificates, all of which taxes and expenses shall

B) of this Section 7, this Warrant and all rights hercunder are
of the Company by the registered holder hereof in person or
shall be made and delivered by the Company, of the same
the name of one or more transferees, upon surrender of this
of the Company- described in Section 3. All expenses (other

tion 7 shall:be paid by the Company.

Shares issued upon exercise of the Warrant are subject to the




restrictions set forth in Section 4.4 of the Purcll' ase Agreement. If and for so long as required by the Purchase
Agreement, this Warrant shall contain the legerlds as set forth in Section 4.2(a) of the Purchase Agreement,

8. Exchange and Registry of Warlant. This Warrant is exchangeable, upon the surrender hereof
by the Warrantholder to the Company, for a ndw warrant or warrants of like tenor and representing the right
to purchase the same aggregate number of Sha| es. The Company shall maintain a registry showing the name
and address of the Warrantholder as the registered holder of this Warrant. This Warrant may be surrendered
for exchange or exercige in accordance with its ferms, at the office of the Company, and the Company shall be
entitled to rely in all respects, prior to written n rtice to the contrary, upon such registry.

9. Loss, Theft, Destruction or MuJilation of Warrant. Upon receipt by the Company of evidence
reasonably satisfactory to it of the loss, theft, dJEstruction or mutilation of this Warrant, and in the case of any
such loss, theft or destruction, upon receipt off a bond, indemnity or security reasonably satisfactory to the
Company, or, in the case of any such mutilation, upon surrender and cancellation of this Warrant, the
Company shall make and deliver, in lieu of sudh lost, stolen, destroyed or mutilated Warrant, a new Warrant
of like tenor and representing the right to purchase the simé€ dggregate number of Shares as provided for in
such lost, stolen, destroyed or mutilated Warrant.

10. Saturdays, Sundays., Holidays, etc. }Jf the last or appointed day for the taking of any action or the
expiration of any right required or granted herein shall not be a business day, then such action may be taken
or such right may be exercised on the next succ¢eding day that is a business day.

1. Rule 144 Information. The Compan.k/ covenants that it will use its reasonable best efforts to timely
file all reports and other documents required to} be filed by it under the Securities Act and the Exchange Act
and the rules and regulations promulgated by te SEC thereunder (or, if the Company is not required to file
such reports, it will, upon the request of any |Warrantholder, make publicly available such information as
necessary to permit sales pursuant to Rule 144 under the Securities Act), and it will use reasonable best
efforts to take such further action as any Warrantholder may reasonably request, in each case to the extent
required from time to time to enable such holdey to, if permitted by the terms of this Warrant and the Purchase
Agreement, sell this Warrant without registrition under the Securities Act within the limitation of the
exemptions provided by (A) Rule 144 under the Securities Act, as such rule may be amended from time to
time, or (B) any successor rule or regulation hé;}reafter adopted by the SEC. Upon the written request of any
Warrantholder, the Company will deliver to such Warrantholder a written statement that it has complied with
such requirements. i

12. Adjustments and Other Rights. For: so long as the Original Warrantholder holds this Warrant or
any portion thereof, if any event occurs that, {in the gobd- faith judgment of the Board of Directors of the
Company, would require adjustment of the Exizrcise Price or number of Shares into which this Warrant is
exercisable in order to fairly and adequately prol ect the purchase rights of the Warrants in accordance with the
essential intent and principles of the Purchase Algreement and this Warrant, then the Board of Directors shall
make such adjustments in the application of slich provisions, in accordance with such essential intent and
principles, as shall be reasonably necessary, injthe good faith opinion of the Board of Directors, to protect

such purchase rights as aforesaid.

Iber of Shares into which this Warrant is exercisable shall be
Company shall forthwith file at the principal office of the
Company a statement showing in reasonable defail the facts requiring such adjustment and the Exercise Price
that shall be in effect and the number of Shales into which this Warrant shall be exercisable after such
adjustment, and the Company shall also cause ajcopy of such statement to be sent by mail, first class postage
prepaid, to each Warrantholder at the address appearing in the Company's records.

Whenever the Exercise Price or the nun
adjusted as provided in this Section 12, the

13. No Impairment. The Company will not, by amendment of its Charter or through any
reorganization, transfer of assets, consolidation; merger, dissolution, issue or sale of securities or any other




voluntary action, avoid or seek to avoid the obs
performed hereunder by the Company, but wil
provisions of this Warrant and in taking of al
protect the rights of the Warrantholder.

14. Governing Law. This Warrant will

law of the United States if and to the extent sucp

of the State of New York applicable to contracts
the Company and the Warrantholder agrees (a)
States District Court for the District of Colum
relating to this Warrant or the transactions con
Company at the address in Section 17 below an
set forth in the registry maintained by the Com
applicable law, each of the Company and the
any civil legal action or proceeding relating
- thereby.

15. Binding Effect. This Warrant shall b

16. Amendments. This Warrant may be
be waived only with the written consent of the ¢

17. Notices. Any notice, request, instrud
the other will be in writing and will be deemed
personally, or by facsimile, upon confirmation q
of dispatch if delivered by a recognized next d

ervance or performance of any of the terms to be observed or
at all times in good faith assist in the carrying out of all the
such action as may be necessary or appropriate in order to

be goverried by and construed in accordance with the federal
law is applicable, and otherwise in accordance with the laws
made and to be performed entirely within such State. Each of
o submit to the exclusive jurisdiction and venue of the United
bia for any civil action, suit or proceeding arising out of or
emplated hereby, and (b) that notice may be served upon the
1 upon the Warrantholder at the address for the Warrantholder
bany pursuant to Section 8 hereof, To the extent permitted by
Warrantholder hereby unconditionally waives trial by jury in
to the Warrant or the transactions contemplated hereby or

e binding upon any successors or assigns of the Company.

amended and the observance of any term of this Warrant may
ompany and the Warrantholder.

tion or other document to be given hereunder by any party to
0 have been duly given (a) on the date of delivery if delivered
f receipt, or (b) on the second business day following the date
y courier service. All notices hereunder shall be delivered as

set forth in Item 9 of Schedule A hereto, or pursii
by the party to receive such notice.

18. Entire Agreement. This Warrant, th
which are incorporated by reference herein), an(
therein), contain the entire agreement betweel

hant to slich other instructions as may be designated in writing

2 forms attached hercto and Schedule A hereto (the terms of
| the Letter Agreement (including all documents incorporated
1 the parties with respect to the subject matter hereof and

supersede all prior and contemporaneous arrang( ments or undertakings with respect thereto.

[Remainder of

page intentionally left blank)




[No
DATE: January 30, 2009

TO: First Southern Bancorp, Inc.
RE: Election te Purchase Preferred Stock

The undersigned, pursuant to the pr¢
to subscribe for and purchase such number
that after giving effect to an exercise pursu
receive the net number of shares of Preferre
with Section 3 of the Warrant, hereby agre
Preferred Stock in the manner set forth in S¢

Numhcr of Shares of Preferred 545
Stock ':

tice of Exercise}

yvisions set forth in the attached Warrant, hereby agrees
bf shares of Preferred Stock covered by the Warrant such
ant {0 Section 3(B) of the Warrant, the undersigned will
d Stock set forth below. The undersigned, in accordance
s to pay the aggregate Exercise Price for such shares of
ction 3(B) of the Warrant.

Shares

The undersigned agrees that it is exercising
undersigned of the number of shares of H
deemed to be cancelled and surrendered to t

the attached Warrant in full and that, upon receipt by the
referred Stock set forth above, such Warrant shall be
1e Company.

Holder:

By:

Name:

Title:

! Number of shares to be received by the undersigned upon exercise of the attached Warrant pursuant to Section 3(B)

thercof.



IN WITNESS WHEREOQF, the Comp:i ny has caused this Warrant to be duly executed by a duly
authorized officer. |

Dated: January 30, 2009

]
COMPANY: First Southern Bancorp, Inc.

Signed By:

Print Name:

Title:

Attest:
Signed By:

Print Namel:

Title:

Signatire Page to Warrant




SCHEDULE A

Ttem 1

Name:

First $outhern Bancorp, Inc.

Corporate or other organizational form:

Corpgration

Jurisdiction of organization:

State bf Florida

Item 2

Exercise Price:’

$0.01

Item 3

Issue Date:

January 30, 2009

Item 4

Liquidation Amount:

$1,000.00 per share

Item 8

Series of Perpetual Preferred Stock

Fixed Rate Cumulative Perpetual Preferred Stack, Series B

Item 6

Date of Letter Agreement between the
Company and the US Department of
the Treasury:

January 30, 2009

Jtem 7

Number of shares of Preferred Stock:’

545.00545 Shares

Item 8

Company address:

900 N Federal Highway, Suite 300
Boca Raton, FL 33432

!

Item 9

Notice information:

900 N_|Federal Highway, Suite 300
Boca Raton, FL 33432

2 $0.01 per share or such greater amount as the Charter mayg%require as the par value of the Preferred Stock,

3 The initial number of shares of Preferred Stock for whichﬁthis Warrant is exercisable shall include the number of shares required to
effect the cashless exercise pursuant 1o Section 3(B) of this Warant (e.g.. such number of shares of Preferred Stock faving an
agpregate Liquidation Amount equal in value to the aggrigate Exercise Price) such that, following exercise of this Warrant and
payment of the Exercise Price in accordance with such Se ition 3(B), the net number of shares of Preferred Stock delivered to the

Warrantholder (and rounded to the nearest whole share) wobld have an aggregate Liguidation Amount equal to 5% of the aggregate

amount invested by the United States Department of the Trezlllsury on the invesiment date.




