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CHAPTER 400 – INVESTIGATIONS

[bookmark: InvestigativeReportsCaseFileProcedures](400)-350     Department of Justice Tax Division Referrals

[bookmark: Overview]350.1   Overview.   This section establishes the Office of Investigations (OI) policy and procedures regarding the referral of cases to the Department of Justice Tax Division (DOJ-Tax) and contains the following:

· Department of Justice Tax Division Authority
· Direct Referrals to United States Attorney
· Title 26 U.S.C § 7212(a) Investigations
· Substantive Tax Violations
· Identity Theft Related to Tax Returns
· DOJ-Tax Referral Process and Forms
· Consensual Non-Telephone Monitoring and Search Warrant Requests 
 
350.1.1   Acronyms Table.

[bookmark: DOJTaxAuthority]350.2   Department of Justice Tax Division Authority.   The Department of Justice Tax Division (DOJ-Tax) was created in 1933 in order to provide a uniform and consistent prosecution program with regard to tax laws.  Pursuant to 28 C.F.R. § 0.70, the Assistant Attorney General for the Tax Division is responsible for conducting, coordinating, and supervising the prosecution of violations of the internal revenue laws (Title 26).

DOJ-Tax approval is required for any criminal charge where the nature of the underlying conduct arises under the Internal Revenue laws (except for those violations listed in Section 350.3), regardless of the criminal statute(s) proposed to charge the defendant (See DOJ-Tax Directive No. 128). 

An offense is considered to arise under the Internal Revenue laws when it involves (1) an attempt to evade a responsibility imposed by the Internal Revenue Code, (2) an obstruction or impairment of the Internal Revenue Service, or (3) an attempt to defraud the Government or others through the use of mechanisms established by the IRS for the filing of Internal Revenue documents or the payment, collection, or refund of taxes.  See DOJ-Tax Directive No. 145.  TIGTA’s external cases typically will fall within the second category (2) above.  Employee cases could potentially involve any/all of these factors.  See the DOJ-Tax Referral Matrix, Exhibit (400)-350.1, for a snapshot of situations requiring a referral to DOJ-Tax.  Flowcharts for additional guidance can be found in Exhibit (400)-350.2 – Non-Employee Cases, and Exhibit (400)-350.3 – Employee Cases.



[bookmark: DirectReferralstoUSAttorney]350.3   Direct Referrals to United States Attorney.   DOJ-Tax has authorized direct referral of the following Title 26 violations within TIGTA’s jurisdiction to a local U.S. Attorney’s office:

· 26 U.S.C. § 7212(a) – Physical assaults, threats of force or violence.  Direct referral applies to the first clause of § 7212(a) only.  See additional information regarding the “omnibus clause” of § 7212(a) below.  See Section 260 of this chapter for Assault/Threat/Interference investigations.
· 26 U.S.C. § 7213 – Unauthorized disclosure of information.
· 26 U.S.C. § 7213A – Unauthorized inspection of return or return information.
· 26 U.S.C. § 7214 – Offenses by officers and employees of the U.S., except tax and financial crime-related employee misconduct.  See Section 280.13 of this chapter for tax and financial crime-related employee misconduct.
· 26 U.S.C. § 7216 - Disclosure or use of information by preparers of returns

[bookmark: USC7212aInvestigations]350.4   Title 26 U.S.C § 7212(a) Investigations.   TIGTA’s mission and investigative authority includes, in part, investigations of individuals attempting to interfere with the administration of internal revenue laws [Title 26 U.S.C § 7212(a)].

Title 26 U.S.C. § 7212(a) contains two clauses:

1) The first clause prohibits threats or forcible endeavors against employees acting pursuant to Title 26 (Interference by threats).  An act or threat of force against an IRS employee acting in an official capacity may be prosecuted under the first clause of § 7212(a), which does NOT require DOJ-Tax authorization.

2) The second clause, known as the “omnibus clause” of 26 U.S.C. § 7212(a), prohibits any act that corruptly obstructs or impedes, or endeavors to obstruct or impede, the due administration of the Internal Revenue Code.  A § 7212(a) omnibus clause charge is appropriate for corrupt conduct that is intended to impede IRS activities (e.g., an audit, collection enforcement, or an investigation).  Examples of such conduct include, but are not limited to, harassing IRS employees by filing false liens or frivolous documents; providing false information; destroying evidence; or attempting to influence a witness to give false testimony, as related to the IRS activities.  See DOJ-Tax Directive No. 129.

 A § 7212(a) omnibus clause charge can also be authorized in appropriate circumstances to prosecute a person who engaged in large-scale obstructive conduct, even if it involves the tax liability of others. Examples include, but are not limited to, assisting in preparing or filing a large number of fraudulent returns or other tax forms (e.g.,1099-OID), or engaging in other corrupt conduct designed to obstruct the IRS from carrying out its lawful functions.  
Cases involving a violation of the “omnibus clause” of 26 U.S.C. § 7212(a) must be referred to the appropriate DOJ-Tax criminal enforcement section for prosecution consideration or to request a tax grand jury.

Some 26 U.S.C. § 7212(a) “omnibus clause” allegations are within TIGTA’s area of responsibility (e.g., actions designed to harass IRS employees or broad-based, systemic attempts to interfere with the IRS, such as filing volumes of fraudulent documents in an attempt to hinder or disrupt the IRS systems/processes).

Others are the responsibility of IRS Criminal Investigation (IRS-CI) (e.g., corrupt interference involving tax violations of non-employees, such as refund schemes or filing tax documents/fictitious obligations in an attempt to generate an overpayment).  See the Memorandum of Understanding (MOU) between IRS-CI and TIGTA for details of jurisdictional responsibilities.

[bookmark: SubstantiveTaxViolations]350.5   Substantive Tax Violations – Coordination with IRS-CI.   If an allegation falls within TIGTA’s jurisdiction, but also includes the potential for substantive tax violations, request the assistance of IRS-CI in the investigation.  A substantive tax violation could generally be defined as a violation wherein monetary damage has been caused, or attempted to be caused, to the government through criminal activity involving the Internal Revenue Code.  The form these violations typically take are materially false statements on tax forms, willful acts to evade the assessment or payment of a Federal tax, or false claims made to the government via IRS forms.

TIGTA’s jurisdiction generally does not include refund schemes or tax evasion schemes (unless an IRS employee is involved), or fictitious obligations attempting to satisfy a tax debt or induce a refund (unless impersonation or misuse of Treasury/IRS names/symbols is also present).  These are considered substantive tax violations.  Substantive tax violations are investigated by, and processed through, IRS-CI for referral to DOJ-Tax.  See the MOU between IRS-CI and TIGTA for further information.  Information regarding tax-related employee investigations can be found in Section 280.13.

[bookmark: IdentityTheftRelatedtoTaxReturns]350.6   Identity Theft Related to Tax Returns.   The filing of fraudulent tax returns using stolen identities is within the jurisdiction of IRS-Cl.  However, there are some variations of IRS-related identity theft that fall within TIGTA’s jurisdiction.  TIGTA’s jurisdiction over identity theft includes the following three areas:

· IRS employee involvement in the identity theft scheme either through unauthorized access, unauthorized disclosure, or as a participant in the criminal activity;

· Preparers who misuse client information or disclose client information to others in furtherance of an identity theft scheme (excluding tax preparers who simply prepare and file fraudulent tax returns for the purpose of personally stealing refunds); and

· Impersonation of IRS employee(s) in furtherance of the identity theft scheme.  (Note:  impersonation investigations, absent tax issues, do not require a DOJ-Tax referral.

DOJ-Tax Directive 144 delegates to participating U.S. Attorney’s Offices certain authorities for offenses arising from Stolen Identity Refund Fraud (SIRF).   The purpose of the delegation is to provide Federal law enforcement officials with the ability to timely address SIRF crimes.  The directive authorizes U.S. Attorneys to empanel a tax grand jury, arrest and Federally charge suspects by criminal complaint, and obtain seizure warrants for forfeiture, but the authority is limited and still requires some coordination with DOJ-Tax.  See the directive for additional information and specific parameters.

Most instances of SIRF will involve a joint investigation with IRS-CI.  Tax preparers who misuse or disclose client information, without the filing of false returns or thefts of refunds, may be in violation of 26 U.S.C. § 7216.  TIGTA has direct referral authority for this statute.  See Section 350.3.   

[bookmark: DOJTaxReferralProcessandForms]350.7   DOJ-Tax Referral Process and Forms.   In a joint investigation with IRS-CI, the TIGTA Report of Investigation (ROI) may be submitted to DOJ-Tax as an inclusion to IRS-CI’s report or separately, depending on the circumstances of the case.  The appropriate DOJ-Tax Enforcement Division should be contacted for guidance.  Separate referrals may be necessary due to the need for a timely submission or other case specific factors.  If TIGTA makes a separate referral to DOJ-Tax, ensure the referral states that IRS-CI will be referring its case at a later date.  If the referral is made jointly, the responsible SAC will forward the TIGTA ROI to the local IRS-CI SAC for inclusion with IRS-CI’s referral to DOJ-Tax.

For information related to each criminal enforcement section, see the DOJ-Tax website at http://www.justice.gov/tax/cessoump1.htm.

350.7.1   TIGTA Referrals to DOJ-Tax.   In general, if CI declines to investigate a tax-related allegation (employee and non-employee), but there are additional allegations that fall within TIGTA’s jurisdiction (e.g., false returns by an IRS employee, false documents filed to harass an IRS employee), TIGTA is required to contact DOJ-Tax to obtain grand jury authorization, authorization for prosecution by the local U.S. Attorney’s Office (USAO), or a declination.  If CI declines to participate in an investigation, TIGTA does not have the authority for referrals of substantive tax offenses such as 26 U.S.C. §§ 7201, 7202, 7203, and 7206.
 
If TIGTA disagrees with CI’s declination, the ASAC/SAC should elevate the issue to the appropriate DAIGI for further review and consideration, as appropriate.  Unresolved disagreements may be elevated to the AIGI, the DIGI, and ultimately the Inspector General.

[bookmark: ReferralsToDOJTax]350.7.2   DOJ-Tax Prosecution Referral Letter.   Utilize TIGTA Form OI 8108, DOJ-Tax Prosecution Referral, to refer a completed investigation to DOJ-Tax for prosecution consideration or local USAO authorization.  Provide the information as outlined in Form OI 8108 and mail the form letter and the ROI to DOJ-Tax at the address indicated in the form letter.  See DOJ-Tax Examples/Referral Letter in the DOJ Tax Library located on the OI webpage.  Statute of limitation information can be located at: http://www.justice.gov/tax/readingroom/2001ctm/07ctax.htm.  

350.7.3   Referral for Prosecutive Declination on Non-Employee Cases.   Utilize TIGTA Form OI 8110-NE, Referral for Prosecutive Declination Non-Employee Subject, when a declination is requested on a non-employee investigation.  This form allows for an abbreviated referral to DOJ-Tax when seeking a declination due to a lack of criminal elements or lack of interest by the local USAO, etc.  Complete the form per the instructions and mail to DOJ-Tax at the address indicated in Block 1.

350.7.4   Referral for Prosecutive Declination on Employee Cases.   Utilize TIGTA Form OI 8110, Referral for Prosecutive Declination and Kalkines Warning Authorization, when a declination is requested on IRS/TIGTA employee tax-related investigations.  A DOJ-Tax declination is necessary if the Kalkines Warning is going to be issued in an administrative interview with the subject employee.  Complete the form per the instructions and mail to DOJ-Tax at the address indicated in Block 1.  

Additional information regarding tax-related and financial investigations of IRS/TIGTA employees can be found in Section 280.13.   

350.7.5   Request for Grand Jury Investigation.   Utilize TIGTA Form OI 8107, Request for Grand Jury Investigation, to request authorization to empanel a tax grand jury.    Provide the information as requested in the form and instructions and mail the form to DOJ-Tax at the address indicated in Block 1 of the form.  (See DOJ-Tax Examples/Grand Jury Request in the DOJ Tax Library located on the OI webpage).  Exceptions may apply in cases involving Stolen Identity Refund Fraud (SIRF) – see SIRF information above in Section 350.6.  

[bookmark: ReferralstoUSAOandDOJTax]350.8   Referrals to U.S. Attorney’s Offices and DOJ-Tax.   There could be instances where cases involving both tax violations and non-tax violations are referred separately to a local USAO and to DOJ-Tax.  If this occurs, the non-tax violations may be referred to a local USAO, but the SA must advise the AUSA of the tax-related violations and that they require DOJ-Tax review and coordination.  After evidence is obtained for the tax-related violations, refer the case to DOJ-Tax for prosecution consideration/authorization utilizing the referral letter (Form 8108) as described above.

[bookmark: ConsensualNonTelephoneMonitoring]350.9   Consensual Non-Telephone Monitoring and Search Warrant Requests.
Obtain consensual non-telephone monitoring advice and search warrants for    investigations within the jurisdiction of DOJ-Tax through an AUSA at a local USAO.  For purposes of gathering evidence in the investigation, DOJ-Tax has authorized contact with a local USAO for these requests; therefore, these requests do not require pre-approval by, or notification to, DOJ-Tax.  However, DOJ-Tax retains its authority to prosecute Title 26 violations, and after evidence is obtained from consensual non-telephone monitoring and/or a search warrant, prosecution consideration must be obtained from DOJ-Tax.  See Section 350.2 and 350.7 for DOJ-Tax authority and procedures for requesting prosecution consideration.

See Section 170.8 of this chapter for information on consensual non-telephone monitoring procedures. 

See Section 140.8 of this chapter for information on search warrants.
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