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(700)-30     Ethics

This section contains general instruction and guidance for Treasury Inspector General for Tax Administration (TIGTA) personnel regarding the Standards of Ethical Conduct for Employees of the Executive Branch (Standards).  The instruction and guidance do not serve as substitutes for the Standards.  Any questions or concerns about ethics should be directed to TIGTA’s Chief Counsel, who is the Agency’s Deputy Ethics Officer (DEO), at *TIGTA Counsel Office mailbox.  

Note: This section does not address the additional ethical rules that may govern the different professions of TIGTA employees e.g., attorneys and auditors.   

[bookmark: HistoryandBackground][bookmark: a01_HistoryAndBackGround]30.1   History and Background.
[bookmark: _Hlt506341452]In 1978, Congress enacted the Ethics in Government Act of 1978 (the Act), 5 U.S.C. App. 4.  Section 401(a) of the Act established the Office of Government Ethics (OGE) as a separate agency in the executive branch.  In addition, OGE received the authority to provide overall direction of executive branch policies to prevent conflicts of interests on the part of officers and employees of any executive agency.  The Stop Trading on Congressional Knowledge Act of 2012 (STOCK Act), Pub. L. No. 112-105, 126 Stat. 291, amended Title 1 of the Act, 5 U.S.C. app. 101 et seq.    

In 1989 and 1990, President George H.W. Bush signed two Executive Orders that detail the Principles of Ethical Conduct for Employees of the Executive Branch (the Principles).  The Principles establish fair and exacting standards of ethical conduct and ensure that every citizen can have complete confidence in the integrity of the Federal Government.  Exec. Order No. 12674, 54 Fed. Reg. 15159, modified, Exec. Order No. 12731, 55 Fed. Reg. 42547.  These Executive Orders also authorize each agency to supplement any regulations issued by OGE with regulations of special applicability.  The Department of the Treasury has issued supplemental regulations for its employees, Supplemental Standards of Ethical Conduct for Employees of the Department of the Treasury (Treasury Supplemental Standards), which can be found at 5 C.F.R. Part 3101.  These Executive Orders also grant OGE the authority to promulgate, in consultation with the Attorney General and the Office of Personnel Management, “regulations that establish a single, comprehensive, and clear set of executive-branch standards of conduct that shall be objective, reasonable and enforceable.”  In addition, OGE is granted the authority to promulgate regulations interpreting the provisions of the post-employment statute (18 U.S.C. § 207); the general conflict-of-interest statute (18 U.S.C. § 208); and, the statute prohibiting supplementation of salaries (18 U.S.C. § 209).  OGE is tasked to promulgate regulations establishing a system of confidential financial disclosure pursuant to the Act. 
 
Pursuant to its authority, OGE enacted the following ethics regulations:  Executive Branch Financial Disclosures, Qualified Trusts, and Certificates of Divestiture, 5 C.F.R. Part 2634; the Standards, 5 C.F.R. Part 2635; Limitations on Outside Earned Income, Employment and Affiliations and Affiliations for Certain Noncareer Employees, 5 C.F.R. Part 2636; Interpretation, Exemptions and Waiver Guidance Concerning, 18 U.S.C. § 208 (Acts Affecting a Personal Financial Interest), 5 C.F.R. Part 2640; and, Post Employment Conflict of Interest Restrictions, 5 C.F.R. Part 2641.

[bookmark: TIGTAEthicsProgram][bookmark: a02_EthicsProgram]30.2   TIGTA’s Ethics Program.

30.2.1   General Rule.  TIGTA has an ethics training program that educates employees on ethics laws and rules.  The training program includes an ethics orientation for all new TIGTA employees and annual ethics training for covered employees.  See Chapter (600)-70.26.  

30.2.2   Ethics Orientation.  As part of TIGTA’s orientation program, each new TIGTA employee is provided training concerning the ethics Principles and Standards, given a hyperlink to the Standards and Treasury Supplemental Standards, and provided contact information for TIGTA’s ethics official.  Office of Chief Counsel personnel are available to advise the employee on ethics issues.  New TIGTA employees are entitled to a total of one hour of official duty time to review the Standards and/or attend ethics training.  

30.2.3   Annual Ethics Training.  Each calendar year, TIGTA provides ethics training to the following employees:

· The Inspector General;
· Employees who are required by 5 C.F.R. Part 2634 to file public financial disclosure reports;
· Employees defined as confidential filers in 5 C.F.R. Part 2634 or designated by TIGTA under 5 C.F.R. Part 2634 to file confidential financial disclosure reports;
· Contracting Officer Technical Representatives (COTRs); and,
· Other employees designated by the Inspector General or his designee based on their official duties.

This training generally covers the Principles, the Standards, Treasury Supplemental Standards, and Federal conflict of interest statutes.  Also, employees are provided the contact information for the designated agency ethics official.  

[bookmark: OutsideEmployment]30.2.4	New Supervisor Ethics Training.  Within the first year of being appointed to a supervisory position, new supervisors must complete the new supervisor ethics training course.  The training generally covers a supervisor's role in advancing Government ethics within TIGTA, serving as an example of ethical behavior for subordinates, and assisting agency ethics officials in evaluating and resolving potential conflicts of interest.

[bookmark: a03_OutsideEmployment]30.3   Outside Employment Activities.
Pursuant to the Standards, 5 C.F.R. §§ 2635.801-809, an employee may not engage in outside employment or activity that conflicts with the official duties of his or her position.  An activity conflicts with official duties if it:  a) is prohibited by statute or regulation; or, b) would require the employee to be disqualified from matters so central to the performance of the employee’s official duties as to materially impair the ability to carry out those duties.  An employee who wishes to engage in outside activities must comply with all relevant provisions of 5 C.F.R. §§ 2635.801-809 (Subpart H – Outside Activities).  These provisions apply to both compensated and uncompensated outside activities.  In addition, employees must endeavor to avoid action creating an appearance of violating any of the Standards.  

The Treasury Supplemental Standards, 5 C.F.R. Part 3101, require all Treasury employees to obtain prior written approval before engaging in any outside employment or business activity, with or without compensation.  5 C.F.R. § 3101.104(a).  Approval shall be granted only upon a determination that the employment or activity is not expected to involve conduct prohibited by statute, the Standards (Part 2635), or any other provision of the Treasury Supplemental Standards.  5 C.F.R. Part 3101.  

Given TIGTA’s role in overseeing Federal tax administration, limitations on certain outside employment activities involving tax preparation and representation in tax matters are necessary.  As a result, TIGTA employees are subject to the same rules applicable to IRS employees as set forth in 5 CFR § 3101.106.  TIGTA employees may engage in only unpaid (i.e., no compensation, gift or favor) return preparation or return preparation assistance.  Further, TIGTA employees may not appear on behalf of a taxpayer as a representative before any Federal, State, or local government agency, unless specific written authorization has been provided by the Agency’s Deputy Ethics Officer.  In addition, employees must receive prior approval for any outside employment or business activity, whether compensated or not, involving tax preparation or activities involving tax representation.  

Certain activities such as teaching, speaking, writing, fundraising, and representative activities under 5 C.F.R. § 2635.804-808, have special exclusions and requirements and employees should seek guidance from TIGTA’s Office of Chief Counsel before engaging in these kinds of activities.  

Certain positions, by their very nature, require written approval.  These include an officer, director, employee, trustee, general partner, proprietor, representative, executor, or consultant of any of the following: corporation, partnership, trust, or other business entity not exempted below.


Pursuant to the authority set forth in 5 C.F.R. § 3101.104(b), TIGTA has determined the following types of activities do not require written approval (see illustrative examples), although other restrictions may apply:

A. Membership and services (including holding office), in civic, scout, religious, social, fraternal, political, educational, community, veterans, and charitable organizations, including corporations, as well as Federal employee organizations, credit unions, and Federal employee unions, as otherwise permitted by law. 
· Examples: Coaching or officiating a youth sport, serving as a director or trustee for a non-profit, alumni association, community, or home owner’s association board, tour guide/docent, and election-related volunteer activities.  
· Note to Forms 278 and 450 Filers: Filers are required to report all outside positions on Forms 278 and 450 except those in a religious, social, fraternal, or political entity.  
· Note:  Hatch Act restrictions may otherwise apply to certain election-related and political activity (see section 30.10).  

B. Participation in the Armed Forces Reserves or National Guard.

C. Services as a notary public.

D. Sales/Exchanges provided that the sale or exchange is not solicited or transacted during duty hours or in space occupied by TIGTA offices, and is otherwise permitted by law;
· Examples: Sales of retail merchandise, insurance, antiques, and homemade or homegrown products.   

E. Rental of personally-owned personal property.

F. Rental of personally-owned real property, limited to one property. 
· Note: Exclusion does not apply to the rental of multiple properties, “flipping” properties, and/or hiring a management company to manage the property.   

G. Artistic and entertainment-related services.
· Examples: Teaching musical lessons, performing in community theater, and performing as a musician. 

H. Minor services and odd jobs.
· Examples: fitness instructor, auto repair, maintenance/repair work, making deliveries, parking attendant, and event security. 

I. Personal fiduciary: Serving as a trustee, executor, administrator, guardian, or other personal fiduciary for family members.
· Note: For trustee positions, exception does not apply where the body of the trust is a business entity.  

The determination as to whether one of the above-listed exemptions applies is fact specific, and employees may not engage in activities otherwise prohibited.  Depending upon the circumstances, similar facts may produce a different result.  An employee who has a question regarding whether an outside employment or business activity requires prior written approval should consult with TIGTA’s Office of Chief Counsel.  

TIGTA functions may require its employees to adhere to additional procedures.  Each TIGTA employee is responsible for becoming familiar with, and following, any specific   functional requirements.  

A TIGTA employee who wishes to engage in outside employment in an activity not exempted above must submit a Form 7995, Outside Employment or Business Activity Request, to his or her supervisor.  Upon receipt, the employee’s supervisor should note the date of receipt in Section 2A of the form and review the written request form for completeness.  If additional information is necessary, the supervisor should return the request form to the employee.  

The form requires several levels of functional review (i.e., supervisor, reviewer (manager), and recommending official (second level manager)).  The functional review should consider whether the proposed outside employment or business activity conflicts with the function’s operations.  After all required levels of functional reviewers approve the form, it should be submitted to the Office of Chief Counsel.  

The Office of Chief Counsel will review each request, seeking additional information from the employee as needed.  The Office of Chief Counsel will maintain on file all outside employment requests and will return a copy of the approved or disapproved request to the employee, his/her manager, and function head.  TIGTA will retain all requests for approval, whether granted or denied, in the employee’s Official Personnel Folder (temporary side).

Employees must ensure that any outside employment request on file reflects current outside employment activities and that no outside employment is changed or begun without prior approval.  Employees must renew requests for outside employment annually, on a calendar year basis (i.e., before the beginning of the calendar year).  

[bookmark: FinancialDisclosures][bookmark: a04_FinancialDisclosures]30.4   Financial Disclosures.

30.4.1   Rule for Public Filers.  Public filers (Inspector General and TIGTA members of the Senior Executive Service (SES)) who perform the duties of the position or office for a period in excess of 60 days during a calendar year (including those acting in such a position), must file a public financial disclosure report, OGE Form 278e, Executive Branch Personnel Public Financial Disclosure Report, disclosing their financial interests as well as the interests of their spouses and minor children, on or before May 15 of the succeeding year.  5 C.F.R. Part 2634.  Individuals who perform, or are reasonably expected to perform, the duties of these positions or office must file a New Entrant OGE Form 278e within 30 days of assuming the position or office.  In addition to the annual reporting requirement, public filers must file a periodic transaction report, OGE Form 278-T, in Integrity, identifying any purchase, sale, or exchange by the filer, the filer’s spouse, or dependent child of stocks, bonds, commodity futures, and other securities if the amount of the transaction exceeds $1,000.  The following transactions are excluded:  (1) mutual funds and other excepted investment funds (EIF); (2) certificates of deposit, savings, checking, or money market accounts; (3) U.S. Treasury bills, notes, and bonds; (4) TSP accounts; (5) real property; and (6) transactions solely between the filer, the filer’s spouse, or dependent child.  All Forms 278 (i.e., Form 278e and Form 278-T) must be filed electronically in Integrity, OGE’s electronic filing system.

Transactions must be disclosed within 30 days of the filer’s notification of the transaction or within 45 days of the transaction, whichever is earlier.  The Office of Chief Counsel recommends filing any necessary OGE Form 278-T by the 15th day of the month to ensure compliance.  Negative reporting is not required.

30.4.2   General Rule for Confidential Filers.  In general, the head of each function makes the determination as to which functional positions require the filing of an OGE Form 450, Confidential Financial Disclosure Form, based on the following criteria:
· All GS/GM-15 employees;
· Positions whose incumbents exercise significant judgment regarding contracting or procurement activities or who qualify as a Contracting Officer Technical Representative (COTR);
· Supervisors of positions whose incumbents are required to file a Form 450; and
· Employees who acted for more than 60 consecutive days in a position that requires the filing of a Form 450.

30.4.2.1   Functional Designated Positions.  
The employees in the following positions within the Office of Mission Support have been designated as confidential filers:
· Assistant Deputy Inspector General for Mission Support;
· Directors; 
· Assistant Directors for Finance and Procurement Services;
· Contract Specialist; and
· Management and Program Analyst (PD 13011Z).

The employees in the following positions within the Office of Audit have been designated as confidential filers:
· Supervisory Auditor (Performance) Director (PD 03Z404);
· Supervisory Auditor (Director, Systems Security) (PD 20009Z)
· Supervisory Auditor (Performance)(Director, Management and Policy) (PD Z29952);
· Program Manager (Director, Strategic Workforce Planning and Development)(PD 08004Z);   
· Supervisory Auditor (Performance) Manager (PD Z91509);		
· Supervisory Information Technology Specialist (Information Technology Audit Manager (PD 11135Z);
· Supervisory Auditor (Performance)(Procurement Fraud Audit Manager) (PD 11147Z);
· Supervisory Management and Program Analyst (Supervisory Evaluator) 
PD 13008Z);
· Supervisory Information Technology Specialist (Director) (PD 15203Z);
· Management and Program Analyst (Staff Assistant to the AIGA for Management Support or AIGA, Management Planning and Workforce Development) (PD 02Z543);
· Supervisory IT Specialist (Data MGT)(Data Strategy) (PD 19002Z); and
· Supervisory IT Specialist (Data MGT)(Data Extract Manager) (PD 19001X).

The employees in the following positions within the Office of Investigations have been designated as confidential filers:
· Criminal Investigator, GS-1811-13 through -15;
· Director, Forensic and Digital Science Lab;
· Deputy Director, Fraud and Schemes Division;
· Assistant Director, Fraud and Schemes Division;
· Assistant Director, Operations; and 
· Assistant Director in Charge, Criminal Intelligence and Counterterrorism Division.

The employees in the following positions within the Office of Inspections and Evaluations have been designated as confidential filers:
· Director, Inspections and Evaluations (PD 09041Z);
· Director, Special Tax Matters (PD 10084Z);
· Senior Inspections and Evaluations Specialist (PD 18007Z);
· Supervisory Auditor (PD Z91509); and
· Supervisory Evaluator (PD 08032Z).

The employees in the following positions within the Office of Information Technology have been designated as confidential filers:
· Chief Information Program Manager (PD 18018Z); and
· Directors (PD 16023Z, PD 15213Z, PD 17015Z, and PD 03Z606).

Within the Office of Chief Counsel, all GS-15s are designated as confidential filers.
New Entrants:  Not later than 30 days after assuming a position determined to be one for which a confidential disclosure report must be filed, or if assigned to such a position in an acting capacity for more than 60 days, new entrants must file a confidential report, OGE Form 450, covering the twelve-month period preceding the filing of the report.  New entrant filers may submit an electronically signed PDF OGE Form 450 to *TIGTA Counsel Ethics Training.  Alternatively, filers may submit a hard copy form with original signatures for both the filer and manager, and mail it to: Ethics Filing, Office of Chief Counsel, Treasury Inspector General for Tax Administration, 1401 H Street, NW, Suite 469, Washington, DC 20005.

Incumbents:  Employees who perform the duties of a covered position for a period in excess of 60 consecutive days during the twelve-month period ending December 31, including more than 60 days in an acting capacity, must file a confidential report, OGE Form 450, on or before February 15 of the following year.  This requirement does not apply to employees who do not serve in a covered position as of that due date for the Annual Form 450 (i.e., an employee who acted for more than 60 days in a position that requires the filing of a Form 450, and who filed a New Entrant Form 450 corresponding with that period, is not required to file an Annual Form 450 unless the employee occupies the position as of the due date of the Annual Form 450).  Counsel provides instructions for Annual Form 450 completion and submission directly to all designated filers after the calendar year has ended.

30.4.3   Filing of Report.  TIGTA’s Deputy Ethics Officer or his or her delegate (reviewer) will review each financial disclosure report to determine that:

· Each required item is completed; and,
· No interest or position disclosed on the form violates or appears to violate applicable statutory provisions or regulations.

During the course of review of the financial disclosure report, the reviewer may contact the filer to obtain additional information.  Upon completion, the confidential filer will receive notification that the form has been certified.

30.4.4   Access to Public Reports.  TIGTA shall, within 30 days after any public report is received by the agency, permit inspection of the report by, or furnish a copy of the report to, any person who makes a written application as provided by agency procedure.  The report shall be made available for a period of six years.  After the six-year period, the report shall be destroyed unless needed in an ongoing investigation.

An application to obtain a public report must be made to TIGTA’s DEO and include the following:

· The requesting person’s name, occupation, and address;
· The name and address of any other person or organization on whose behalf the inspection or copy is requested; and,
· That the requesting person is aware of the prohibitions on obtaining or using the report for any unlawful purpose; for any commercial purpose, other than by news and communications media for dissemination to the general public; for determining or establishing the credit rating of any individual; or for use, directly or indirectly, in the solicitation of money for any political, charitable, or other purpose.

[bookmark: PostGovernmentEmployment][bookmark: a05_PostGovernmentEmployment]30.5   Post-Government Employment.
The following statutes and regulations govern post-government employment for Executive Branch Employees:

· Restrictions on former officers, employees, and elected officials of the executive and legislative branches, 18 U.S.C. § 207;
· Penalties and Injunctions, 18 U.S.C. § 216; 
· Office of Government Ethics, Post-Employment conflict of interest restrictions 5 C.F.R. Part 2641; and,
· Office of the Secretary of the Treasury, administrative enforcement of post-employment conflict of interest, 31 C.F.R. Part 15.  

30.5.1   Ethical Restrictions.  Employees of the Department of the Treasury are subject to restrictions on their activities (i.e., matters that they can work on) after they leave Government service.  Statutes and regulations bar certain acts by former TIGTA employees that may reasonably give the appearance of making unfair use of prior Government employment and affiliations.  These restrictions are fact-specific and, therefore, employees who need guidance on the applicability of these restrictions to a specific situation should seek advice from the Office of Chief Counsel, which will respond with written guidance. 18 U.S.C. § 207 and 5 C.F.R. Part 2641.  The relevant restrictions are as follows:  

· Permanent restriction on any former employee's representations to United States concerning particular matter in which the employee participated personally and substantially; 
· Two-year restriction on any former employee's representations to United States concerning particular matter for which the employee had official responsibility; 
· One-year restriction on any former senior employee's representations to former agency concerning any matter, regardless of prior involvement;
· One-year restriction on any former senior or very senior employee’s representations on behalf of, or aid or advice to, a foreign entity; and
· One-year restriction on any former private sector assignee under the Information Technology Exchange Program representing, aiding, counseling or assisting in representing in connection with any contract with former agency.
 
Violations of these post-employment restrictions may result in civil and criminal penalties, including imprisonment, fines, and injunctive relief (See 18 U.S.C. § 216 and 5 C.F.R. § 2641.103).   

The post-employment restrictions apply to a former employee’s involvement in specific and general matters depending upon the nature of the former employee’s level of employment and nature and extent of the involvement (absent an exception or waiver).

30.5.1.1   Restrictions That Apply to All Former Employees.

30.5.1.1.1   Permanent Representational Ban for Matters of Personal and
Substantial Involvement.  Former employees are prohibited from making, with the intent to influence, any communication to or appearance before an employee of the United States (U.S.) on behalf of an Executive or Judicial Branch employee regarding a particular matter involving specific parties in which the employee participated personally and substantially as a Government employee, and in which the U.S. is a party or has a direct and substantial interest.  This restriction applies upon an employee’s termination from Government service and is permanent and continues for the duration of the particular matter.  

30.5.1.1.1.2   Personal and Substantial Participation.  A person participates personally and substantially in a particular matter through decision, approval, disapproval, recommendation, the rendering of advice, investigation or otherwise.  Personal participation means direct participation, including that of a subordinate in a matter when actually directed by the employee.  

“Substantial” participation is where the employee’s involvement is of significance to the matter, or forms the basis for a reasonable appearance thereof; more than official responsibility, mere knowledge, perfunctory involvement, or involvement on an administrative or peripheral issue, involving a specific party or parties at any time during his/her Federal employment.  Participation is often substantial even if not determinative of the matter’s outcome.  The prohibition does not apply to routine requests not involving a potential controversy, e.g. requesting publicly available documents or making a status inquiry, conveying factual information, etc.  Although signing and filing a tax return of another person as preparer is also not covered by this prohibition, other ethical restrictions applicable to TIGTA employees apply.  See section 30.3 regarding limits to outside employment and activities related to tax preparation.  

30.5.1.1.1.3   Particular Matter Involving Specific Parties.  The prohibition applies only to communications or appearance made in connection with a particular matter involving a specific party or parties.  

A “particular matter” includes any investigation, application, request for a ruling or determination, rulemaking, contract, controversy, claim, charge, accusation, arrest, or judicial or other proceeding but only for those involving a specific party or parties, e.g., a specific proceeding affecting the legal rights of the parties or an isolated transaction or related set of transactions between identified parties, such as a specific contract, grant, license, product approval application, enforcement action, administrative adjudication, or court case.

Matters of general applicability, e.g., legislation or rulemaking of general applicability and the formulation of general policies, standards or objectives, or other matters of general applicability, are not considered specific matters of specific parties.  

30.5.1.1.2   Two-year Representational Bar For Matters Under Official
Responsibility.  For two years after leaving the Government, no former employee may communicate with or appear before any Executive or Judicial branch employee on behalf of any other person concerning a particular matter involving a particular party or parties, in which the U.S. is a party or has a direct and substantial interest, and which such person knows or reasonably should know was actually pending under his or her official responsibility within the one-year period prior to the termination of his or her Federal employment.  For any matter that was under the employee's official responsibility during the last year of Government service, the employee is barred for two years after leaving Government service from representing anyone before the Government on that same matter.

“Official responsibility” is the direct authority to authorize or direct Government action.  The scope of an employee’s official responsibility is determined by those functions assigned by statute, regulation, Executive order, job description, or delegation of authority.  For example, all particular matters under consideration in an agency are under the official responsibility of the agency head and each, in turn, is under that of any manager who supervises a person who actually participates in the matter or who has been assigned to participate in the matter within the scope of the employee’s official duties.  A nonsupervisory employee, however, does not have an “official responsibility” for his or her own assignments, nor does it include authority to direct only ancillary or non-substantive aspects of a matter (e.g., budgeting, equal employment, scheduling, or format requirements).  Acting assignments may constitute official responsibility under certain circumstances.   

Official responsibility for a matter can be terminated by a formal modification of an employee’s responsibilities, e.g. change in the employee’s position description, but NOT through self-disqualification or avoidance of personal participation.  A post-employment communication or appearance is not prohibited unless the former employee knows or reasonably should know that the matter was actually pending under the employee’s official responsibility within the one-year period prior to termination of Government service. 

30.5.1.2  Restrictions That Apply to Senior Employees.  
30.5.1.2.1   One-year Representational Bar.  “Senior” employees, i.e., whose rate of basic pay is equal to or greater than 86.5 percent of the rate of basic pay for level II of the Executive Schedule, are subject to a so-called one-year "cooling off" period.  For a period of one year after leaving a "senior" position, a former senior official may not make any appearance before, or communication to, their former agencies on behalf of any person (other than the U.S.), with the intent to influence them in connection with any matter on which the former senior employee seeks official action.  The one-year period is measured from the termination of the senior position, not Government service, unless occurring simultaneously, and applies with respect to service of any capacity, regardless of position, rate of basic pay, or pay grade.  In addition, no former “senior” employee may knowingly represent a foreign government or foreign political party before any department or agency of the U.S., or aid or advise a foreign entity.  

30.5.1.3   Additional Post-Employment Restrictions.

30.5.1.3.1   Practice before the Internal Revenue Service.  All three representational bars apply to former Federal employees, regardless of whether they are a “senior” employee, when practicing before the Internal Revenue Service.  31 C.F.R. § 10.25.

30.5.1.3.2   Partnership Agreements.  A former employee may be prohibited from sharing in profits earned by others (such as in a partnership) if the money was earned from having contact with the Government on behalf of third parties (e.g., clients) while the former employee was still in Government (See 18 U.S.C. § 203), and may thus want to consider receiving a fixed salary instead of pursuant to a partnership compensation agreement, during the first year following Federal service departure.  

30.5.1.3.3   Procurement Integrity Bar.  A former employee may be prohibited from accepting compensation from a contractor if the former employee served in a Government position or made a Government decision involving more than $10,000,000 given to that contractor (See 41 U.S.C. § 2104). 

30.5.1.3.4   Other Requirements.  Former employees may be subject to other requirements under some circumstances, without regard to Federal Government service, e.g., under the American Bar Association rules or the Foreign Agents Registration Act. 

[bookmark: Gifts][bookmark: a06_Gifts]30.6   Gifts.
The following statutes and regulations govern the acceptance of gifts by Executive Branch employees:

· The Emoluments Clause, U.S. Const., Art. I, § 9, cl. 2;
· Foreign Gifts and Decorations Act of 1966, as amended, 5 U.S.C. § 7342;
· Standards of Ethical Conduct for Executive Branch Employees, 5 C.F.R. § 2635;
· Utilization, Donation and Disposal of Foreign Gifts and Decoration, 41 C.F.R. § 102-42;
· Department of the Treasury Employee Rules of Conduct, 31 C.F.R. § 0.203;
· General Services Administration, GSA Bulletin FMR B-41, Redefinition of Foreign Gifts and Decorations Minimal Value (Jan. 12, 2017);
· Office of Government Ethics, Technical Updating Amendments to Executive Branch Financial Disclosure and Standards of Ethical Conduct Regulations, 82 Fed. Reg. 22735; and
· Treasury Directive 61-04, Foreign Gifts and Decorations.

30.6.1   Gifts From Outside Sources.  Generally, an Executive Branch Employee is prohibited from soliciting any gift or accepting any gift from a prohibited source or because of the employee's official position, unless the item is excluded from the definition of a gift or falls within one of the exceptions set forth in 5 C.F.R. § 2635.  Further, employees should consider declining otherwise permissible gifts if they believe that a reasonable person with knowledge of the relevant facts would question the employee’s integrity or impartiality as a result of accepting the gift.  Employees should seek advice from the Office of Chief Counsel (Counsel) if they have questions or concerns about accepting a gift.

“Gift” includes any gratuity, favor, discount, entertainment, training, transportation, lodging, meal, loan, forbearance, or other item having monetary value.  It does not include modest items of food and non-alcoholic refreshments such as soft drinks, coffee, and donuts, offered other than as part of a meal; or items with little intrinsic value such as greeting cards, plaques, certificates, and trophies which are intended primarily for presentation.

“Prohibited source” means any person who is either seeking official action by the employee’s agency; does business or seeks to do business with the employee’s agency; conducts activities regulated by the employee’s agency; has interests that may be substantially affected by performance or nonperformance of the employee’s official duties; or, is an organization a majority of whose members have been previously described.  

In addition, an employee shall not:

· Accept a gift in return for being influenced in the performance of an official act;
· Solicit or coerce the offering of a gift; 
· Accept gifts from the same or different sources on a basis so frequent that a reasonable person would be led to believe the employee is using his public office for private gain;
· Accept a gift in violation of any statute.  Relevant statutes applicable to all employees include:  18 U.S.C. § 201(b), which prohibits a public official from seeking, accepting, or agreeing to receive or accept anything of value in return for being influenced in the performance of an official act or for being induced to take or omit to take any action in violation of his official duty; and 18 U.S.C. § 209, which prohibits an employee, other than a special Government employee, from receiving any salary or any contribution to or supplementation of salary from any source other than the United States as compensation for services as a Government employee; or
· Accept vendor promotional training contrary to applicable regulations, policies or guidance relating to the procurement of supplies and services for the Government, except pursuant to 5 C.F.R. § 2635.204(l).

30.6.1.1   Exceptions.  Counsel will provide guidance to employees on the applicability of the regulations to a "gift” received by an employee.  Employees seeking Counsel advice should submit a completed Exhibit (700)-30-1, Gift Register Form, with the gift to Counsel.  

30.6.1.1.1   Gifts of $20.00 or Less.  Except for cash or investment interests, such as stock, bonds, or certificates of deposit, an employee may accept unsolicited gifts having an aggregate market value of $20.00 or less per occasion, provided that the aggregate market value of individual gifts received from any one person under this exception does not exceed $50.00 in a calendar year.

30.6.1.1.2   Gifts Based on a Personal Relationship.  An employee may accept a gift given under circumstances which make it clear that the gift is motivated by a family relationship or personal friendship, rather than the position of the employee.

30.6.1.1.3   Discounts and Similar Benefits.  Opportunities, benefits, and discounts offered to the public, to all Government employees, or to all uniformed military personnel are not considered to be “gifts.”

30.6.1.1.4   Awards and honorary degrees.  An employee may accept an award for meritorious public service or achievement and any item incident to the award if it is not from a person or entity that has interests that may be substantially affected by the employee’s official duties.

If the award and/or any item incident to the award (1) is in the form of cash or an investment interest, or (2) has an aggregate value over $200 (excluding free attendance to a presentation event, given by the event sponsor, for the employee and the employee’s family), the employee may accept it only after the Chief Counsel as the DEO determines, in writing, that the award was made as part of an established program of recognition. 

An employee may accept an honorary degree from an institution of higher education as defined at 20 U.S.C. § 1001, or from a similar foreign institution of higher education, based on a written determination by the Chief Counsel as the DEO that the timing of the award of the degree would not cause a reasonable person to question the employee’s impartiality in a matter affecting the institution.

An employee accepting an award or honorary degree may also accept free attendance to the presentation event for the employee and members of the employee’s family if provided by the sponsor of the event.  An employee may also accept unsolicited offers of travel to and from the event for the employee and members of the employee’s family if provided by the sponsor of the event, but these travel expenses must be added to the value of the award when determining whether its value exceeds $200.

30.6.1.1.5   Gifts Based on Outside Business or Employment Relationships.  An employee may accept meals, lodgings, transportation and other benefits (a) resulting from the business or employment activities of an employee’s spouse when it is clear that such benefits have not been offered or enhanced because of the employee’s official position; (b) resulting from his/her outside business or employment activities when it is clear that such benefits have not been offered or enhanced because of his/her official status; or (c) customarily provided by a prospective employer in connection with bona fide employment discussions.

30.6.1.1.6   Gifts in Connection with Political Activities Permitted by the Hatch Act Reform Amendments.  An employee who, in accordance with the Hatch Act Reform Amendments of 1993, 5 U.S.C. § 7323, may take an active part in political management or in political campaigns, may accept meals, lodgings, transportation and other benefits, including free attendance at events, when provided in connection with such active participation by a political organization described in 26 U.S.C. § 527(e).

30.6.1.1.7   Speaking Engagements.  When a TIGTA employee participates as a speaker or panel participant or otherwise presents information on behalf of the agency at a conference or other event, the employee may accept the invitation to attend the event and free attendance at the event provided by the sponsor on the day of the presentation.  If the conference is widely attended, the employee may be authorized to accept the sponsor’s offer to waive the attendance fee for the remainder of the conference under the procedures set forth in 30.6.1.1.8.  

30.6.1.1.8   Widely Attended Gatherings (WAG) and Other Events.  An employee may accept an unsolicited gift of free attendance at all or appropriate parts of a WAG from the sponsor of the event under certain circumstances.  A gathering is “widely attended” if a large number of persons are expected to attend, those persons have a diversity of views or interests (e.g., it is open to members of an industry or profession or those attending represent a range of persons interested in a given matter), and there will be an opportunity for invited persons to exchange ideas and views.  After completing the approval procedure set forth below, upon receipt of a written determination from the employee’s first level Executive and the Chief Counsel that (1) the event is a WAG; (2)  the employee’s attendance is in the agency’s interest because it will further agency programs or operations; and (3) that the employee’s attendance outweighs the concern that the employee may be, or may appear to be, improperly influenced in the performance of official duties, a TIGTA employee may attend the event.  The employee must take leave if the WAG occurs during official duty hours, unless the employee is authorized by TIGTA to attend on excused absence or otherwise without charge to leave, pursuant to TIGTA Operations Manual, Chapter (600)-70.4. 

An employee may also accept an invitation from a person other than the sponsor of the event if more than 100 persons are expected to attend the event and the gift of free attendance has a market value of $390.00 or less.

Prior to accepting an invitation, the employee must forward the invitation, a completed Exhibit (700)-30-2, Invitation Questionnaire, and any background information, through the employee’s first level Executive to the Office of Chief Counsel at *TIGTA Counsel Office for review.  The employee’s first level Executive will make the written determination regarding (1) whether the employee’s attendance is in the interest of the agency because it will further agency programs and operations; (2) whether the agency’s interest in the employee’s attendance outweighs the concern that the employee may be, or may appear to be improperly influenced in the performance of official duties (see below); and (3) whether the employee must take leave or will be authorized to attend on excused absence or otherwise without charge to leave.  In determination whether an agency’s interest in the employee’s attendance outweighs the concern that the employee may be, or may appear to be, improperly influenced in the performance of official duties, the first level Executive may consider relevant factors including:

(i) The importance of the event to the agency;
(ii) The nature and sensitivity of any pending matter affecting the interests of the person who extended the invitation and the significance of the employee’s role in any such matter;
(iii) The purpose of the event to the agency;
(iv) The identity of other expected participants;
(v) Whether acceptance would reasonably create the appearance that the donor is receiving preferential treatment;
(vi) Whether the Government is also providing persons with views or interests that differ from those of the donor with access to the Government; and
(vii) The market value of the gift of free attendance.  

5 C.F.R. § 2635.204(g)(4).

The Office of Chief Counsel will make the determination that the event is a WAG and will make the final written determination that the employee may accept the gift of free attendance to the event.   When the Office of Chief Counsel makes this final written determination, the Office of Chief Counsel will provide a copy to the employee, his/her manager, and the first level Executive.  Upon receipt of this written determination, the employee may accept an unsolicited gift of free attendance.

30.6.1.1.8.1   Free Attendance at WAG for Spouses or Other Guests.  When others in attendance will generally be accompanied by a spouse or other guest, and where the invitation is from the same person who has invited the employee, the employee may be authorized to accept an unsolicited invitation of free attendance to an accompanying spouse or one other accompanying guest to participate in all or a portion of the event at which the employee’s free attendance is authorized.  When in doubt about whether the invitation extends to the employee’s spouse or other guest, contact the Office of Chief Counsel and not the person extending the invitation.  If the invitation extends to an accompanying spouse or other guest, the market value of the gift of free attendance includes both that of the employee and the spouse or other guest.  Provided that spouses or other guests will generally be accompanying other attendees and the invitation is from the same person who invited the employee, TIGTA may authorize, either orally or in writing, an employee to accept an unsolicited invitation of free attendance to an accompanying spouse or to another accompanying guest to participate in all or a portion of the event if the employee’s free attendance is permitted under 5 C.F.R. § 2635.204(g)(1) or (2).

30.6.1.1.9   Social Invitations from Persons other than Prohibited Sources.  An employee may accept food, refreshments and entertainment, not including travel or lodgings for the employee and an accompanying spouse or other guest, at a social event attended by several persons when: (a) the invitation is unsolicited and from a person who is not a prohibited source; b) no fee is charged to any person in attendance; and c) if either the sponsor of the event or the person extending the invitation to the employee is not an individual, the first level Executive has made a written determination after finding that the employee’s attendance would not cause a reasonable person with knowledge of the relevant facts to question the employee’s integrity or impartiality, consistent with 5 C.F.R. 2635.201(b).

30.6.1.1.10   Foreign Gifts.  The Foreign Gifts and Decorations Act of 1966 authorizes a Federal employee to accept from an agent or representative of a foreign government a gift of minimal value tendered as a souvenir or mark of courtesy.  The General Services Administration (GSA) determines the “minimal value” for a set three-year period, which is currently $390.  Employees receiving a gift from an agent or representative of a foreign government must seek an opinion from the Office of Chief Counsel concerning gift acceptance.  The employee must submit the gift and a completed Exhibit (700)-30-1, Gift Register Form to Counsel.  

30.6.1.2   Acceptance of Travel-Related Payments.  TIGTA may authorize the acceptance of travel-related payments and payments in kind from non-Federal sources, either personally by the employee or on behalf of TIGTA, under specific circumstances.

30.6.1.2.1   Agency Acceptance of Travel-Related Payments.  TIGTA may accept or authorize an employee to accept on the Agency’s behalf, payments or payments in-kind from a non-Federal source, for foreign and domestic travel, subsistence, and expenses related to the employee’s (and employee’s spouse under certain situations) attendance at a meeting or similar function.  However, prior to travel, TIGTA must have:

· issued the employee (and/or spouse) a travel authorization; 
· determined that the travel is in the interest of the government; 
· determined that the travel relates to the employee’s official duties; and, 
· concluded that the non-Federal source is not disqualified because of a conflict of interest.

41 C.F.R. § 304-5.1.  An employee may not solicit payment of travel-related payments, but may inform the source of this authority upon receiving an invitation. Payments accepted by or on behalf of TIGTA may not be made in cash.  In addition, payments by check or similar instrument must be made payable to the Department of the Treasury (not TIGTA or the individual employee).  41 C.F.R. § 304-6.1.  Once such payment is received by the traveler, it is accepted on behalf of the Department of the Treasury and must be surrendered to the Office of Mission Support (OMS) upon return from the travel.  See Chapter (600)-40.5.7 for additional procedures.

Per Delegation Order 12, the PDIG and each TIGTA function head has the delegated authority to approve acceptance of payments from a non-Federal source, however, a written  recommendation from the Chief Counsel as to whether acceptance would cause a reasonable person with knowledge of the relevant facts to question the integrity of agency programs or operations is required.  The approving official must consider the identity of the non-Federal source, the purpose of the meeting, the nature and sensitivity of any pending matter which affects the interest of the non-Federal source, together with the significance of the employee's role in such matter.  The function head may not authorize acceptance of the payment if he or she determines that a reasonable person would question the integrity of agency programs or operations.  41 C.F.R. § 304-5.3.   
 
Prior to acceptance of the travel-related payment and at least two (2) weeks in advance of travel, the employee shall submit to the Office of Chief Counsel, through his/her manager and function head, a completed Exhibit (700)-30-3, Non-Federal Source Travel Payment Offers Questionnaire.  If the offer includes spousal travel, the employee must provide an additional memorandum to demonstrate that the spouse’s presence at the meeting or similar function will:  1) support the agency’s mission or will substantially assist the traveling employee in the performance of his or her duties; 2) be for the purpose of attending a ceremony where the employee will receive an award or honorary degree; or, 3) be for the purpose of the employee’s participation in substantive programs related to the agency’s mission or operations.

30.6.1.2.2   Acceptance of Travel-Related Payments by Employee.  TIGTA may authorize an employee personally to accept a contribution or award (in cash or in kind) incident to training or to accept payment (in cash or in kind) of travel, subsistence, or other expenses incident to attendance at meetings.  Upon written approval of the function head or designee, an employee may personally accept travel payments from organizations holding a tax exempt status under 26 U.S.C. § 501(c)(3) or from State, local or municipal governmental organizations.  

Per Delegation Order 12, the PDIG and each TIGTA function head has the delegated authority to approve acceptance of payments from a non-Federal source, however, a written recommendation from the Chief Counsel as to whether acceptance should be authorized, is required.  The Chief Counsel will provide guidance as to whether the following conditions for acceptance are met:  1) the payment or contribution is not a reward for services rendered by the employee to the sponsoring organization prior to the meeting; and 2) acceptance of the payment or contribution by the employee under the circumstances would not reflect unfavorably on the employee's ability to carry out official duties in a fair and objective manner, would not compromise the honesty and integrity of Government programs or of Government employees and their official actions or decisions, would be compatible with the Ethics in Government Act of 1978, as amended; and, would otherwise be proper and ethical for the employee concerned given the circumstances of the particular case.  

Prior to acceptance, and at least two (2) weeks in advance of travel, the employee shall submit to the Office of Chief Counsel, through his/her manager and function head, the following information:  a completed Exhibit (700)-30-3, Non-Federal Source Travel Payment Offers Questionnaire, and a copy of the sponsoring organization’s tax-exempt certificate if it claims a 501(c)(3) status.

Employees who are required to submit a financial disclosure report, either OGE Form 278 or OGE Form 450, may be required to report acceptance of payments of travel-related expenses if made personally to the employee.

30.6.2   Gifts Between Employees.  An Executive Branch Employee is prohibited from giving, donating to, or soliciting contributions for a gift to an official superior and from accepting a gift from an employee receiving less pay than him/her, unless the item is excluded from the definition of a gift or falls within one of the exceptions set forth in this subsection. 

30.6.2.1   Gifts to Superiors.  Except as provided in this subsection, an employee may not:
  
· Directly or indirectly give a gift to or make a donation toward a gift for an official superior; or  
· Solicit a contribution from another employee for a gift to either his/her superior or the other employee's official superior. 

30.6.2.2   Gifts from Employees Receiving Less Pay.  Except as provided in this subsection, an employee may not, directly or indirectly, accept a gift from an employee receiving less pay unless the two employees are not in a subordinate-official superior relationship and there is a personal relationship between the two employees that would justify the gift.  

30.6.2.3   Limitation on Use of Exceptions.  Notwithstanding any exception provided in this subsection, an official superior shall not coerce the offering of a gift from a subordinate.

30.6.2.4   Exceptions.  On an occasional basis, including any occasion on which gifts are traditionally given or exchanged, the following may be given to an official superior or accepted from a subordinate or other employee receiving less pay:

· Items, other than cash, with an aggregate market value of $10 or less per occasion;
· Items such as food and refreshments to be shared in the office among several employees;
· Personal hospitality provided at a residence which is of a type and value customarily provided by the employee to personal friends;
· Items given in connection with the receipt of personal hospitality if of a type and value customarily given on such occasions; and,
· Leave transferred under 5 C.F.R. § 630.901 et seq to an employee who is not an immediate supervisor, unless obtained in violation of 5 C.F.R. § 630.912.

Special, Infrequent Occasions.  A gift appropriate to the occasion may be given to an official superior or accepted from a subordinate or other employee receiving less pay:

· In recognition of infrequently occurring occasions of personal significance such as marriage, illness, or the birth or adoption of a child; or,
· Upon occasions that terminate a subordinate-official superior relationship, such as retirement, resignation, or transfer.

Voluntary Contributions.  An employee may solicit voluntary contributions of nominal amounts from fellow employees for an appropriate gift to an official superior and an employee may make a voluntary contribution of a nominal amount to an appropriate gift to an official superior:

· On a special, infrequent occasion as previously described; and,
· On an occasional basis, for items such as food and refreshments to be shared in the office among several employees

An employee also may accept as gifts such items as food and refreshments to be shared in the office among several employees.

30.6.3   Proper Disposition of Prohibited Gifts.  An employee who has received a gift that cannot be accepted shall:

· Return any tangible item to the donor or pay the donor its market value;
· When it is not practical to return a tangible item because it is perishable, the item may, at the discretion of the employee’s supervisor or the TIGTA ethics official, be given to appropriate charity, shared within recipient’s office, or destroyed;
· For any entertainment, favor, service, benefit or other intangible, reimburse the donor the market value; or,
· Dispose of gifts from foreign governments or international organizations in accordance with 41 C.F.R. § 102-42.

An employee who, on his or her own initiative, promptly complies with the above mentioned requirements of this section will not be deemed to have improperly accepted an unsolicited gift.  An employee who consults with TIGTA’s ethics official to determine whether acceptance of an unsolicited gift is proper and who, upon the advice of the ethics official, returns the gift or otherwise disposes of the gift in accordance with the ethical requirements, will be considered to have complied with the ethical requirements on his or her own initiative.  

[bookmark: a07_ConflictingFinancialInterests]30.7   Conflicting Financial Interests.
TIGTA employees are subject to restrictions governing financial conflicts of interest.  The restrictions are contained in the criminal provisions of 18 U.S.C. § 208(b)(1) and regulations issued by OGE at Subpart D of the Standards of Ethical Conduct (5 C.F.R. Part 2635) and 5 C.F.R. Part 2640.  The rules are intended to prevent an employee from allowing personal interests to affect official actions, and to protect governmental processes from actual or apparent conflicts of interest.  However, because in certain cases, the nature and size of the financial interest and the nature of the matter in which the employee would act are unlikely to affect an employee’s official actions, the rules provide exemptions and waiver provisions.

TIGTA employees are prohibited from participating personally and substantially in an official capacity in any particular government matter that would have a direct and predictable effect on their own financial interests or the financial interests of certain other persons identified in the statute.

There are six elements to section 208:

· Federal employee;
· Particular matter;
· Personal and substantial participation;
· Financial interest and imputed financial interest;
· Direct and predictable effect; and,
· Knowledge.

If one element is not met, section 208 does not apply.  Each element will be discussed below:

Federal Employee:  Section 208 applies to full and part-time executive branch employees and special government employees (SGEs).  Contractors and their employees are not covered by section 208, even if they perform the same job duties as government employees.

Particular Matter:  Particular matter includes only matters that involve deliberation, decision, or action that is focused on the interests of specific persons or a discrete and identifiable class of persons.

· A judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, or arrest is a particular matter involving specific persons.
· A particular matter may focus on a discrete and identifiable class of persons rather than formal parties.  For example, a regulation may identify and apply to a specific class of persons.
· Matters that focus on the interests of a large and diverse group of persons are not particular matters.  For example, deliberations, actions or decisions that focus on the public are not particular matters. 

Personal and Substantial Participation:  Involves a direct and significant involvement in a particular matter.  It requires more than official responsibility, knowledge, perfunctory involvement, or involvement on an administrative or peripheral issue.  It includes direct and active supervision of the participation of a subordinate in the matter.  Participation may be substantial even though it is not determinative of the outcome.  Examples include:

· Decision;
· Approval;
· Disapproval;
· Recommendation;
· Investigation; or,
· Advice.

Financial Interest:  means the potential for gain or loss.  The value of the financial interest is irrelevant as is the actual amount of the gain or loss.  Financial interests include: 

· Ownership of certain financial instruments or investments, such as stocks, bonds, mutual funds, and real estate; 
· Salary;
· Indebtedness; or,
· Job offer.

In addition to an employee’s own financial interest, section 208 considers the financial interests of certain other people to be the same as the employee’s own financial interest.  These interests, referred to as imputed financial interests, are interests of the employee’s:

· Spouse;
· Minor child;
· General partner;
· Any organization in which the employee serves as an officer, director, trustee, general partner or employee; or,
· Any person or organization with which the employee is negotiating or has an arrangement for prospective employment.

Direct and Predictable Effect:  means a close causal link between any decision and action to be taken in the matter and any real (as opposed to speculative) expected effect of the matter on the financial interest.  

Knowledge:  The employee must have knowledge of his financial interest or imputed financial interest, and knowledge that he is participating in a matter in which he has a financial interest.

30.7.1   Exemptions.  OGE has determined that certain interests are too remote or inconsequential to affect the integrity of an employee’s services to the government.  By regulation, OGE has exempted certain categories of financial interests from the application of the criminal provisions of 18 U.S.C. § 208.  An exemption permits an employee to participate in a particular matter even when the employee would otherwise have a disqualifying financial interest.  A brief summary of the most popular regulatory exemptions contained at 5 C.F.R. Part 2640 follows:

Mutual Funds

· Diversified mutual funds – An employee may participate in assignments or projects affecting one or more holdings of a diversified mutual fund.  A fund is diversified if it does not have a stated policy of concentrating its investments in any industry, business, single country (other than the United States) or bonds of a single state within the United States.  
· Sector mutual funds - Sector funds are funds which concentrate its investments in an industry, business, single country (other than the United States) or bonds of a single state within the United States (for example if the fund name contains the word “telecommunications” or “Canada” or “energy” it is a good indication that the fund is concentrated in those areas and, therefore, is not diversified).   An employee may participate in a particular matter affecting the holding of a sector mutual fund if:
· The affected holding is not invested in the sector in which the fund concentrates; or,  
· The employee’s interest in the fund does not exceed $50,000.

Employee Benefit Plans - an employee may participate in any particular matter affecting one or more holdings of an employee benefit plan where the disqualifying financial interest in the matter arises from membership in: 

· The Thrift Savings Plan for Federal employees (5 U.S.C. § 8437);
· A pension plan established or maintained by a state government or any political subdivision of a state government for its employees; or,
· A diversified employee pension plan provided the investments of the plan are administered by an independent trustee, the employee does not participate in the selection of the plan’s investments and the plan is not a profit sharing or stock bonus plan.

Securities – an employee may participate in assignments or projects affecting companies or other entities in which he owns stocks, bonds or other securities if:

· The securities are publicly traded (as defined at 5 C.F.R. § 2640.102(p)), or are long-term government bonds or municipal bonds and
· The securities meet a de minimis market value test.  The de minimis amount varies according to the type of matter:
· $15,000 or less for particular matter involving specific parties.
· $25,000 or less for particular matter involving nonparties.
· $25,000 or less for matters of general applicability for one entity affected by the matter and $50,000 or less for all affected entities.

30.7.2   Resolution of Financial Conflicts of Interest.  An employee may not engage in activities that conflict with the employee’s financial interests.  This may be accomplished via recusal (not working on a particular matter), reassignment (ranges from avoiding a particular assignment to transferring the employee to a different section or subject area), divestiture of the financial interest, or establishment of a qualified trust or waiver.

Recusal

The employee who becomes aware of the need to be disqualified from participation in a particular matter should notify the person responsible for the assignment.  Recusal is always the first step, even if it is temporary and later it is determined that a different resolution is appropriate.  The employee should create a record of actions by providing written notice to the supervisor or other appropriate official.  
Divestiture

Divestiture means to detach oneself from the conflicting financial interest.  This may be accomplished by selling the financial interest or by resigning from a conflicting outside position.  The advantage of divestiture is that it permanently resolves the conflict of interest.  

The divestiture may be voluntary or directed.  If the employee is directed to divest a financial interest, the employee may be eligible to defer any tax consequences pursuant to a certificate of divestiture issued by the Director of OGE.  The certificate must be received before the sale of the disqualifying assets.  In such situations, the employee should consult with the Office of Chief Counsel to submit the request to OGE on the employee’s behalf.   

Qualified Trust

A qualified trust may be available as a remedy for a potential conflict of interest.  A trust must be certified by OGE and meet the requirements set forth in OGE regulations.  One requirement is that the employee must turn over management of the trust assets to a trustee who has been approved by OGE.  Please consult with the Office of Chief Counsel to coordinate OGE certification.

Individual Waiver pursuant to 18 U.S.C. § 208(b)(1)

A waiver permits an employee to participate in a particular government matter that would otherwise conflict with the employee’s private financial interests.  On a case-by-case basis, TIGTA may determine that a disqualifying financial interest in a particular matter is not so substantial as to be deemed likely to affect the integrity of the employee’s services to the Government.  

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]Waivers issued pursuant to section 208(b)(1) should comply with the following six requirements:

· The disqualifying financial interest, and the nature and circumstances of the particular matter or matters must be fully disclosed to the Government official responsible for appointing the employee to his/her position (or another Government official to whom authority to issue such a waiver to the employee has been delegated);
· The waiver must be issued in writing by the Government official responsible for appointing the employee to his/her position (or another Government official to whom authority to issue such a waiver to the employee has been delegated);
· The waiver should describe the disqualifying financial interest, the particular matter or matters to which it applies, the employee’s role in the matter or matters, and any limitations on the employee’s ability to act in such matters;
· The waiver shall be based on a determination that the disqualifying financial interest is not so substantial as to be deemed likely to affect the integrity of the employee’s services to the Government.  Statements concerning the employee’s good character are not material to, nor a basis for making such a decision;
· The waiver must be issued prior to the employee taking any action in the matter or matters; and,
· The waiver may apply to both present and future financial interests, provided the interests are described with sufficient specificity.

If an employee is given an assignment in which the employee has a financial interest, the employee must immediately inform his/her supervisor in writing of the employee’s financial interest and the nature and circumstances of the particular matter or matters involved in the assignment.  

The supervisor will forward the employee’s documentation through the appropriate chain of command to the Approving Official.  TIGTA Delegation Order No. 9 sets forth the Approving Officials for TIGTA. 

The Approving Official will work with the Office of Chief Counsel to determine the appropriate course of action.  If appropriate, the Office of Chief Counsel will work with OGE to prepare the waiver for signature by the Approving Official.  See Exhibit (700)-30-4 for a sample recommendation from the Office of Chief Counsel to the Approving Official.  The Approving Official will sign the waiver if the financial interest is not so substantial as to be deemed likely to affect the integrity of the employee’s services to the Government.  See Exhibit (700)-30-5 for a sample waiver.     

The Appointing Official will give the original executed waiver to the employee, maintain an executed copy for the employee’s drop file and forward an executed copy of the waiver to the Office of Chief Counsel to forward to OGE.   

30.7.3   Referrals.  When circumstances require (e.g., the employee continues to participate in a matter in which the employee has a conflicting financial interest), the matter may need to be referred to the Department of Justice and OGE.  The Office of Chief Counsel will coordinate the referrals.

[bookmark: a08_SeekingEmployment]30.8   Negotiating and Seeking Employment.
Employees may seek and negotiate for employment outside the Government, but under some circumstances, the employee may need to take appropriate steps to protect the integrity of the Agency’s decision-making processes through disclosure to a supervisor and recusal (i.e., no participation in any matter pertaining to the prospective employer).  For senior employees who are public filers (required to file an OGE Form 278e), however, there are additional requirements (see subsection 30.8.2.3.1).

30.8.1   Recusal Requirement.  In accordance with 18 U.S.C. § 208(a), an employee is prohibited from participating personally and substantially in an official capacity in any “particular matter” that, to the employee’s knowledge, will have a direct and predictable effect on the employee’s financial interests or on the financial interest of a prospective employer (i.e., any person, or such person’s agent or intermediary) or person or organization with whom the employee is negotiating for, or has an arrangement concerning, prospective employment (unless otherwise authorized by a waiver or exemption).  This restriction has been extended by regulation to those employees who are merely seeking employment with a person or organization affected by that matter, even though the employee’s job search may not have progressed to actual negotiations.  5 C.F.R. § 2635.601.  This requirement applies no matter the search method used, e.g., social media, search firm, etc.

An employee who is seeking or negotiating for employment with a person whose financial interests are not affected directly and predictably by particular matters in which the employee participates personally and substantially has no obligation to recuse oneself.  Other statutory restrictions (e.g. related to certain procurement matters, etc.) may apply to a particular employee’s situation.  In addition, an employee who is contemplating outside employment during the employee’s Federal employment must comply with the requirements regarding outside employment (see subsection 30.3) in addition with applicable recusal requirements as a result of the outside employment activity. 

“Employment” includes any form of non-Federal employment or business relationship involving the provision of personal services by the employee, whether to be undertaken at the same time as or subsequent to Federal employment.  It includes, but is not limited to, personal services as an officer, director, employee, agent, attorney, consultant, contractor, general partner, or trustee.  

"Direct and predictable effect,” “particular matter,” and “personal and substantial” have the same meaning as in (700)-30.7.
 
30.8.2   Start of the Recusal Requirement.  The recusal requirement for an employee to disqualify oneself from participating in particular matters that would affect the financial interests of a prospective employer starts when the employee begins seeking employment.  If an employee accepts an offer of post-Government employment, the recusal must continue until the end of the employee’s Government service.

30.8.2.1   Seeking Employment.  An employee is considered to be “seeking employment” when the employee:

· Engages in negotiations for employment with the prospective employer (any person, or agent or intermediary).   
· Negotiations: any discussion or communication mutually conducted with a view toward reaching an agreement regarding possible employment;
· Makes an unsolicited communication to the prospective employer regarding possible employment; or, 
· Makes a response, other than rejection, to an unsolicited communication from the prospective employer.  
· A response that merely defers employment discussions until the foreseeable future does not constitute rejection. 

“Seeking employment” includes using a search firm, online resume distribution service, or other intermediary and thus the recusal requirement starts at the time the intermediary identifies a prospective employer to the employee.  

When the recusal requirement applies, it extends to any particular matter that would have a direct and predictable effect on the financial interests of the prospective employee and recusal is accomplished by not participating in the matter.  The disqualification applies not only at the formal approval or disapproval stage of an action, but also to earlier stages, e.g., recommendation or investigation.  Once an employee is seeking or negotiating for employment, the recusal requirement applies to both specific matters and general matters which focus on a discrete and identifiable class of person and with a direct and predictable effect on the prospective employer’s financial interests.  

30.8.2.2   Exception to the Recusal Requirement.   When an employee’s only communication with a prospective employer is the submission of an unsolicited resume, and the prospective employer has not responded to indicate an interest in employment discussions, an employee may work on particular matters of general applicability that affect a prospective employer (as opposed to a particular matter involving specific parties) until the employee receives an expression of interest from the prospective employer.  

30.8.2.3   Notification.  An employee who becomes aware that he or she must disqualify him or herself from a particular matter, must take the necessary steps to ensure that he or she does not participate in the matter.  When recusal is required, an employee must notify his or her supervisor in writing of the employment discussions.  Notice enables the supervisor to alter assignments as needed to minimize potential disruption of TIGTA’s mission.  In addition, providing notification aids in protecting employees from questions concerning potential impropriety by documenting the employee’s actions, the date of recusal, etc.   

The supervisor will forward the notification and documentation through the appropriate chain of command to the Approving Official, per TIGTA Delegation Order No. 9.  
Approving Official will review the documentation and make a determination whether or not the employee’s action in seeking employment with the prospective employer would require the employee’s recusal from matters so central or critical to the performance of the employee’s official duties that the employee’s ability to perform the duties of the employee’s position would be materially impaired.  The Approving Official will work with the Office of Chief Counsel to determine whether further action is necessary.  

30.8.2.3.1   Specific Notification Requirement for Public Filers (OGE Form 278e).  A Public filer who negotiates for, or has an agreement of, future non-Federal employment or compensation must notify the Office of Chief Counsel within three business days after the agreement or negotiations begin by filing a written statement signed by the filer that identifies by name the non-Federal entity and the date that the negotiations or agreement began.  Filers must recuse themselves from participating personally and substantially in particular matters having a direct and predictable effect on entities with whom they are negotiating for employment, or the appearance of such, and file a notification of recusal statement with the Office of Chief Counsel.  These requirements apply to future employment and compensation (including any form of consideration, remuneration, or income, as well as royalties and travel-related expenses).  This requirement typically arises when a filer negotiates for, or has an agreement of, a post-government teaching, speaking, or writing activity.  

Notification is only required when services are to be rendered entirely after termination of Federal employment.  Any partial-performance during Federal service does not trigger the requirement, even if payment is postponed.  Other restrictions on the activity (e.g., restrictions on teaching, speaking, and writing and outside employment), however, would still apply.  Submit the Section 17 Notification and Recusal Statement to TIGTA Counsel via fax to (202) 622-9620, or via email to *TIGTACounselEthicsTraining@tigta.treas.gov.  This notification is not subject to public disclosure and will be maintained confidentially.

30.8.2.3.2   Additional Notification Statement Not Required.  Filers who previously complied with the notification requirement regarding the commencement of negotiations need not file a separate notification statement when reaching an agreement for future employment or compensation with the same non-Federal entity.  Filers also do not need to file a notification when such negotiations prove unsuccessful (but may wish to do so to facilitate resumption of duties).

30.8.2.3.3   Optional Advance Filing of Notification and Recusal Statements.  Public Filers seeking employment or considering seeking employment may elect to file a notification statement before negotiations have commenced and before reaching an agreement of future employment or compensation.  Public filers may also elect to file a recusal statement before the filer has a conflict of interest or the appearance of one with the non-Federal entity identified in the notification statement.  Public Filers do not need to re-file the document upon commencing negotiations or reaching an agreement for future employment or compensation with the same entity.  Any such advanced filing is not construed as a statement that negotiations have or have nor commenced or that conflict of interest does or does not exist.  

30.8.3   Recusal Based upon Arrangement for Future Employment.  If an employee accepts an offer of post-Government employment, the period of recusal must continue until the end of Government service.  

30.8.4   Termination of the Recusal Requirement.  The recusal requirement terminates when: 

· Two months have elapsed after the employee sends an unsolicited resume, job application, etc., and the employee has not received an expression of interest in employment discussions from the prospective employer; or 
· One party, either the employee or prospective employer, rejects the possibility of employment and all discussions of possible employment have terminated.  
· Merely deferring a discussion until the foreseeable future does not constitute rejection.   

If an employee is no longer seeking or negotiating for employment with a particular prospective employer, the recusal requirement regarding matters affecting that prospective employer ends.  In some cases, however, the recusal period for an employee regarding a particular matter may continue after an employee is no longer seeking employment if there are impartiality concerns regarding the employment negotiations.    

30.8.5   Travel Reimbursements - Employment Interviews.  Advice from TIGTA’s Office of Chief Counsel should be sought before accepting travel reimbursements in connection with an employment interview.
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30.9	 Employment Recommendations.
Generally, pursuant to 5 C.F.R. § 2635.702, an employee cannot use his or her government position, title, or authority to coerce or induce a benefit, create a government endorsement, or sanction of the employee’s personal activities (or those of another) or for the private gain of a friend, relative or other individuals with whom the employee is associated outside the government employment context, nor create the appearance of such use of position. 

30.9.1    References Based Upon Federal Sector Employment.  A TIGTA employee may use his or her official title and agency resources (e.g., letterhead, email (including electronic signatures), etc.) to provide a recommendation or reference on behalf of an individual provided it is based upon the employee’s personal knowledge of the individual’s ability or character, when either: 1) recommending the person for Federal employment; or 2) the TIGTA employee gained the knowledge of the person’s ability and character during the course of the TIGTA employee’s Federal employment.  If the employee does not know the person who has asked for a reference and/or does not have knowledge of his or her ability or character, the employee may not use agency resources or sign using the employee’s official title, but may, however, reference his or her position in the body of the letter of recommendation.

Examples:

· A TIGTA employee may provide a letter of recommendation for a former subordinate on her staff using TIGTA letterhead and may sign the letter using her official title.

· A TIGTA employee may use TIGTA letterhead and sign using his official title in providing a letter of recommendation or reference for a personal friend for a position within the Federal government (regardless of whether the TIGTA employee has dealt with the friend in an official capacity). 

30.9.2   Other References.  The risk of appearing to misuse one’s position increases when providing a reference or recommendation for an individual where the employee does not have personal knowledge of the person’s ability or character, whether it be a friend, relative, acquaintance, or individual they do not know.  Under those circumstances, a TIGTA employee may not use agency resources or sign using the employee’s official title, but may, however, reference his or her TIGTA position in the body of a letter of recommendation.

Example:
· A TIGTA employee may not use official stationery or sign using her official title if the request is for the recommendation of a personal friend with whom she or he has not dealt with during the course of the TIGTA employee’s Federal service.  The employee may refer to her or his TIGTA position in the body of the letter.

30.9.3   Employment Contacts.  Employees should use caution in responding to an employment contact by a potential employer who is a “prohibited source,” i.e., who has business before TIGTA or is affected by TIGTA activity, as well as avoid initiating an unsolicited employment contact on an individual’s behalf with a potential employer who is a prohibited source.  Doing so may appear to the potential employer as coercive or intended to influence the potential employer to hire a particular individual.  As a result, an initiation of an employment contact by a TIGTA employee with a prohibited source must be in writing and use unambiguous language that makes it clear to the recipient that the communication is a recommendation and not an implied favor or demand. 

If a TIGTA employee is contacted by a prospective employer who is not a prohibited source regarding an associate’s suitability for a job or to solicit names of potential suitable applicants, however, the employee may respond to the request and convey his or her personal views of an individual’s qualifications, skills, and character.

[bookmark: HatchAct][bookmark: a10_HatchAct]30.10   Hatch Act and Political Activities.
The Hatch Act of 1939, as modified by the Hatch Act Reform Amendments of 1993 and codified at 5 U.S.C. §§ 7321 – 7326, restricts the political activities of executive branch employees. 

30.10.1   Definitions.  
Political activity:  means doing something in active support of or opposition to a political party, a candidate for partisan political office or a partisan political group.

Nonpartisan election:  means an election in which none of the candidates run affiliated with a political party (such as Democrat, Republican, Libertarian or Green Party) or an election involving a question or issue that is not specifically identified with a political party (e.g., state constitutional amendments, referendums, bond issues or municipal ordinances).

Partisan election or partisan political office:  means any election for public office in which at least one person is running as a candidate affiliated with a political party (such as Democrat, Republican, Libertarian or Green Party).

Partisan political group:  means a committee, club or other organization which is affiliated with a political party or a candidate for public office in a partisan election, or organized for the purpose of supporting or opposing the activities of a political party.

30.10.2   General Rules.  Employees MAY:
 
· be a candidate for public office in nonpartisan elections;
· register and vote as they choose;
· assist in voter registration drives;
· express opinions about candidates and issues;
· attend fundraisers and contribute money to political organizations and campaigns;
· attend and be active at political rallies and meetings;
· join and be an active member of a political party or club;
· sign nominating petitions;
· campaign for or against referendum questions, constitutional amendments, municipal ordinances;
· make campaign speeches for candidates in partisan elections;
· distribute campaign literature in partisan elections; and
· hold office in political clubs or parties.

Employees MAY NOT:
 
· use official authority or influence to interfere with an election; 
· solicit or discourage political activity of anyone with business before the employee’s agency;
· solicit or receive political contributions;
· be a candidate for public office in partisan election;
· engage in political activity while on duty, in a government office, wearing an official uniform and/or using a government vehicle; and
· wear partisan political buttons on duty.

30.10.3   Social Media.  The general rules listed above apply to all political activity, including such activity conducted using social media.  The Office of Special Counsel (OSC) prepared guidance for Federal employees on the types of social media activities that could violate the Hatch Act.  The relevant portions of OSC’s guidance are detailed below. 

General rule:  Employees may not engage in political activity while on duty or in the workplace.  

· Posting, Liking, Sharing, or Retweeting Partisan Messages:  Employees may not post, like, share, or retweet a message or comment in support of, or opposition to, a political party, candidate in a partisan race, or partisan political group while on duty or in the workplace, even if their social media account is private.

· Liking, Following, or Friending the Official Social Media Accounts of Government Officials:  Employees may continue to follow, be friends with, or like the official social media accounts of government officials after those officials become candidates for reelection.
· Using an Alias on Social Media:  Employees may not use an alias on social media to engage in any activity that is directed at the success or failure of a political party, candidate in a partisan race, or partisan political group while on duty or in the workplace.

· Profile Pictures on Social Media Accounts:  Employees may display a political party or current campaign logo or the photograph of a candidate in a partisan race as a profile picture on personal Facebook or Twitter accounts; however, they may not post, share, tweet, or retweet on those accounts while on duty or in the workplace.

· Cover and Header Photographs on Social Media Accounts:  Employees may display a political party or campaign logo or photograph of a candidate in a partisan race as a cover or header photograph on their personal Twitter or Facebook accounts.

General rule:  Employees may not knowingly solicit, accept, or receive a political contribution for a political party, candidate in a partisan race, or partisan political group. 

· Posting or Tweeting Solicitations:  Employees, even when not on duty or in the workplace, may not post or tweet a message that solicits political contributions or invites people to a fundraising event.

· Liking, Sharing, or Retweeting Solicitations:  Employees, even when not on duty or in the workplace, may not like, share, or retweet a post that solicits political contributions, including invitations to fundraising events.

· Accepting Invitations to Fundraising Events on Social Media:  If not on duty or in the workplace, employees may accept invitations to, or mark themselves as “attending,” a fundraising event on social media.

· Using an Alias on Social Media:  Employees, even when not on duty or in the workplace, may not use an alias on social media to solicit a political contribution for a political party, candidate in a partisan race, or a partisan political group.

General rule:  Employees may not use their official authority or influence to affect the outcome of an election. 

· Using Official Title or Position in Social Media Profile:  Employees may include their official titles or positions and where they work in their social media profiles, even if they also include their political affiliation or otherwise use their account to engage in political activity.

· Using Official Title or Position in Social Media Communications:  Employees may not use their official titles or positions when posting messages directed at the success or failure of a political party, candidate in a partisan race, or partisan political group.

· Using Official Social Media Accounts:  Employees may not use a social media account designated for official purposes to post or share messages directed at the success or failure of a political party, candidate in a partisan race, or partisan political group. All such official social media accounts should remain politically neutral.

· Misusing Personal Social Media Accounts:  Employees may not engage in political activity on a personal social media account if they are using such accounts for official purposes or posting in their official capacities.  Factors indicating that a personal social media account is being used in ways that suggest it is an official social media account include, for example: (1) the account contains little to no personal content; (2) the account identifies the individual as a federal employee; (3) the account extensively uses photographs of the employee’s official activities; (4) the account often references, retweets, likes, comments, or otherwise shares material related to official activities; or (5) the account is linked to an agency website or other official page.  No one factor is dispositive.

· Targeting Subordinates and Certain Groups in Social Media Communications:  Supervisors and subordinates may be friends or follow one another on social media platforms.  However, supervisors may not send to subordinates, or to a subset of friends that includes subordinates, any message that is directed at the success or failure of a political party, candidate in a partisan race, or partisan political group. 

30.10.4   Senior Executive Service and the Treasury Inspector General for Tax Administration.  The political activity for career members of the Senior Executive Service and the Treasury Inspector General for Tax Administration is more limited.  These individuals should consult with TIGTA Counsel prior to engaging in any potential political activity, including social media activity.

30.10.5   Violations.  Violations of the Hatch Act may result in disciplinary action, up to and including removal.  Additionally, certain activities may be criminal offenses under Title 18 of the United States Code.
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